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SOME RECENT ATTACKS ON THE AMERICAN DOC- 
TRINE OF JUDICIAL POWER. 


Government is a most uncertain science, and no approach 
has yet been made to an agreement as to its best form. But, 
when a people have lived for many years under a specific sys- 
tem with reasonable prosperity, it would seem that those 
words of the Declaration of Independence are applicable, 
which tell us that “prudence * * * will dictate that gov- 
ernments long established, should not be changed for light 
and transient causes.” 

Some strikingly oppogite opinions have, however, recently 
had advocates: and it is amazing to find that views which can 
only be classed as ultra revolutionary have been advanced by 
men whose function in life is that of instructing budding 
youth in our universities and colleges. Surely they, more 
than most of the community, should be very careful in the 
acceptance and teaching of new and raw doctrines, which are 
at least not certain to result in betterment and which may be 
very harmful. To advance the view that Congress may pass 
what law it will and that the co-ordinate branch, the Judi- 
ciary, must lend its aid to the usurpation, even though in the 
very teeth of the constitution, or that the President of the 
United States is clothed under the constitution with almost 
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absolute power, is to be so radical that a listener fairly 
catches his breath, no matter who is the spokesman. But 
the instructors who teach such doctrines to callow and plas- 
tic youth as a portion of their education and enlightenment 
in our institutions of learning, are dangerous leaders and 
are running grave risk of sending their charges forth into 
the world with minds in a state of chaos upon government 
and ready on far too slight consideration to take up still 
other equally harmful and untenable nostrums. 


One of these claps of thunder pealed out of the clear sky 
a year ago when Prof. Gardiner of Columbia read a paper 
before the Pennsylvania State Bar Association,’ in which 
he maintained that the Executive of the United States has 
under the constitution the rightful power—the actual con- 
stitutional right—to do any official act whatsoever which he 
may believe desirable and may think within his functions, 
and no governmental agency exists to stop him, unless the 
fear of conviction under an impeachment. It seems to be 
little to Prof. Gardiner that Jefferson, Madison, Hamilton 
(whose brilliant intellect would have grasped eagerly at 
any half-plausible device to “nerve the Executive” of the 
United States) and the hosts of others of all shades of 
opinion, who have fretted their hour upon the stage in a long 
course of years, and some of whom acted in times and under 
circumstances when such a principle would have been a 
stupendous aid to them, failed to see this hidden power. 
Nor does it apparently stagger him to find such an amazing 
result flow from an instrument written by a set of men who 
were (to put it mildly) slightly suspicious of conferring 
power on any agency, let alone on one man. 


But of this doctrine only in passing, and as an illustra- 
tion of the fact, which the President of Prof. Gardiner’s 
University is reported by the newspapers to have recently 
regretted, that we live in an age of unrest. The present 
paper has to do with quite another contention of an equally 
ultra character. In the May-June number of the present 
Review, Prof. Trickett of the School of Law of Dickinson — 


1 XI. Reports, p. 221, etc. 
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College told us that we and our fathers, grandfathers, and 
great grandfathers have all been wrong for a good deal more 
than a century, and that what has often been called the 
_ American doctrine of the power of courts to hold laws 
unconstitutional was a “great usurpation.” His paper was 
largely upon the same general lines with one by Chief Jus- 
tice Clark of North Carolina, whose opinions were contained 
in an address delivered on April 27th, 1906, to the Law 
Department of the University of Pennsylvania.? Prof. 
Trickett does not tell us what action he would recommend 
in the premises, but it is to be presumed that he would apply 
_ the doctrine malus usus abolendus est. Chief Justice Clark 
would evidently like thus to apply the knife, but thinks that 
the doctrine may have been too long acquiesced in to be now 
questioned and that we must perhaps be satisfied with mak- 
ing the federal judiciary elective—a remedy, be it said in 
passing, which has been prescribed and faithfully adminis- 
tered now these many years in almost every State and has 
not yet effected the cure sought after. 


To all appearance, therefore, the real wish of both of these 
gentlemen is to have the American people incontinently cast 
aside a doctrine which has been held during nearly all of 
our existence as a separate people, has thus been exercised 
for a good deal over a century, has probably been applied in 
thousands of judicial cases, has come to be a part of the 
daily thought of all thinking Americans, has had the ap- 
proval of all or nearly all eminent students in the past, and 
has very rarely been even questioned for from 50 to 75 
years.® 


#45 American Law Register (N. 
S.), pp. 263-88. 

® Pennsylvania’s great Chief-Jus- 
tice Gibson denied the power in 
1825 in his dissent in Eakin v. 
Raub, 12 Serg. & Rawle 330, but 
expressly renounced this view in 
1845 in Menges v. Wertman, 1 
Penna. St. 218; see also Norris v. 
Clymer, 2 Penna. State 281. And 


even in the Eakin case, he admitted 
the doctrine as to the United States 
Courts, thinking the power express- 
ly conferred by Article VI., clause 
2, and Article III., clause 2 of the 
Constitution. Probably, nowhere 
will the argument against the 
courts’ power be found so ably put 
as in Gibson’s dissent in Eakin v. 
Raub. 
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One of the chief reasons‘ why we are apparently being 
felt as to our willingness to take this leap in the dark is that 
the two gentlemen named (especially Prof. Trickett) think 
—and beyond doubt rightly—that the American doctrine 
upon the subject often results in confusion and difficulty, 
but what governmental doctrine does not do so in a popular 
system? Many of the difficulties suggested are, I think, 
usually provided for in advance in the statute concerned by 
giving a right to pay under protest and then sue to recover 
back, and statutes to refund are not unknown, but still seri- 
ous difficulties do undoubtedly arise in such cases under our 
existing system. Popular government does not lead to “logi- . 
cal” results or ones philosophically accurate, and I take it 
the only kind of government that does do so is that in which 
some one man, or possibly a body of men composing one 
board or chamber, is absolute. 

In Great Britain, like difficulties and confusions have 
occurred. In one well-known instance, the Commons’ pub- 
lic printer was sued and a judgment entered against him 
for a libel contained in the report of a committee of the 


lower house. The Commons at once denounced the judg- 
ment as a violation of their privileges, and, when the sher- 
iffs were forced by rule to go on and execute, arrested them 


for contempt and put them in jail. Next, the sheriffs sued 
out a habeas corpus, but here the judiciary in effect yielded.® 


* One other reason is seriously ad- 
vanced by Prof. Trickett and not a 
little dwelt on. The constitution 
provides that after certain steps a 
“bill” “shall become a law,” and we 
-are told that thus to speak of a law 
and yet deny its consequences (be- 
cause of unconstitutionality) is to 
contradict one’s self. The argument 
surely smacks of the closet, and 
seems sufficiently answered by re- 
minding of the imperfection of hu- 
man language. The very critic him- 
self, too, falls into the same self- 
contradiction, wben (p. 375) he is 


obliged, in order to escape the glar- 
ing instance of a statute authoriz- 
ing a conviction for treason on the 
testimony of one witness, to say 
that this “law’’ would be of no ef- 
fect and need not be carried out by © 
the Judiciary. He himself in this 
instance denies all consequences to 
a “bill” which has “become a law.” 

5 See this history detailed in MY 
article on the Independence of the 
Departments of Government in 23 
American Law Review (1889) 
594: 607. 
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Where there is no absolute power, disputes of this character 
are probably inevitable, and such interaction and opposed 
action and even serious clashing of the departments of gov- 
ernment is (as I understand it) precisely what is meant by 
a government of checks and balances, of which our ancestors 
talked so largely about 1787. Not that such contests are 
per se desirable, but that in a government intended to be 
popular, it would be far more harmful to have questions 
quietly and philosophically settled by the final and absolute 
action of one agency than it is to have any case of interest 
and importance threshed out at length by various agencies 
and thus go through the purifying alembic of popular opin- 
ion. Republics are always turbulent. 


But what would be the result, if we should abandon the 
old doctrine and embrace the new? Suppose we amend our 
various constitutions and provide that any law of Congress 
shall be absolute and must be enforced by the courts in suits 
between parties. Let us suppose that the legislature of 
Prof. Trickett’s State and mine be given the like increase 
of power and that the Pennsylvania Judiciary be prohibited 
from measuring any act of assembly by the yard-stick of the 
Constitution. Surely, the confusion would be unspeakably 
worse than the little rubs which now arise under the system 
inherited from our fathers. If liberty were not most seri- 
ously infringed, property would certainly be a plaything. 
The constitution’s behests would undoubtedly be violated 
upon very slight temptation of popular clamor or antici- 
pated political profit, and the parties would probably go 
vastly further in seeking to outbid each other for popular 
support than in the case we are now witnessing in which 
the leading ones have inserted in their platforms a plank 
for compulsory two-cent railroad fares. Laws to the like 
effect have already been passed in other States, but this 
sweeping and so crude general measure is a bagatelle to 
what would come, if the statutes enacted by the Legislature 
were to be suddenly clothed with binding power, after our 
politicians have for so long been used to looking to the 
Judiciary, and have even let laws pass in many instances, 
on account of thereby gaining votes, when from the start 
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they knew and intended that the laws in question should 
be held unconstitutional. Very few years would roll by, 
before we should see again a difficulty, which was a terribly 
serious one to those who framed the United States Consti- 
tution, that our States would be constantly passing laws 
violating treaties and in other ways getting us into hot 
water with foreign countries. This would indeed be return- 
ing to our vomit! And at the very time when we have just 
burst forth into a “world-power!” 

It is possible that I here misunderstand to some extent 
the intentions of these reformers, for they do not fully de- 
velop their plan, but apparently they are of opinion that 
(whether it can well be taken away now or not) the power 
to hold laws unconstitutional should have been denied both 
the State and the Federal courts,° and that the latter should 
not even have had the power to hold a State law void, be- 
cause of being in violation of the United States Constitu- 
tion. But, whether they mean this or not, it is at least am- 
ply apparent that they would have denied to the Federal 
Judiciary their present power to hold laws of Congress un- 
constitutional. They say so in words. It undoubtedly fol- 
lows, therefore, that a Congressional bill of attainder enact- 
ing that John Doe has forfeited all rights by his treason, is 
hereby attained, and shall be drawn and quartered must 
have been carried out, in spite of the clause reading, “No 
bill of attainder * * * shall be passed.” The Judiciary 
could not interfere under a habeas corpus. And the instance 
put is not the mere figment of an excited imagination but 
might well have actually occurred in 1865, when the pas- 
sions were all blazing madly and public opinion supported 
the creation of an entirely extra-legal Military Tribunal 
with vast powers over life and liberty. 


* Such is plainly the wish of both 
as to the Federal courts, and all 
their reasoning has quite as much 
application to the question of the 
courts of a State holding a State 
law unconstitutional, because of 
violating the State constitution. Nor 


do they in their denunciations of 
the power of the courts in general 
intimate any exception, even as to 
the Federal courts dealing with a 
State law violating the U. S. Con- 
stitution. They denounce the whole 
principle. 
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To put other instances, a capitation tax levied on the rich 
(or the poor) alone, or on maiden ladies living in Massachu- 
setts, or on persons of the white race whose ancestors were 
voters in one of the Southern States in 1865, could not be 
stopped, but must be paid. Property might be confiscated 
with or without real or even alleged reason. And it seems 
to be a necessary result of their doctrine that, in spite of 
the clause which makes the President the commander-in- 
chief of the army, a law of Congress passed over his veto and 
transferring the control of that branch to the appointee of 
the Legislature would be perfectly effective. So again Con- 
gress may rob him of his entire power to appoint to office, as 
was actually done to some extent in an instance in times of 
passion which many now living remember very well. And 
a thousand other instances could be put in which the consti- 
tution forbids in the plainest language, and the result of 
their contention is that the prohibition is simply directory 
to the Legislature. If the members violate it, the co-ordinate 
department of the Judiciary can do nothing but enforce the 
violation’ as between John Doe and Richard Roe. These 
are serious results to expect from a doctrine which we are 
so confidently told should have been established, or should 


™ Under the pinch of the case put 
by Marshall of a statute directing 
a conviction for treason on the tes- 
timony of one witness, Prof. Trick- 
ett at p. 375—as it seems, with hesi- 
tation and conscious of the dilem- 
ma—adopts the distinction that the 
provision requiring two witnesses is 
especially directed to the Judiciary, 
and probably he would make the 
like contention as to a law robbing 
the President of his right to be com- 
mander-in-chief or to appoint to of- 
fice. But why is it more the func- 
tion of the judges to protect an al- 
leged traitor from conviction by one 
witness, than to save the citizen 
from unconstitutional confiscation 
of his property? If Prof. Trickett 
admits even that each department 


may defend its prerogatives from 
laws in violation of their constitu- 
tional rights (as the present writer 
maintains), the cataclysmic confu- 
sion which he thinks results in or- 
dinary cases will certainly be a part 
of our system in these ones. The 
President will appoint to office (pos- 
sibly to the head of the Treasury, 
or in war-times the Provost-Mar- 
shal) and Congress will name an- 
other man. At once a conflict arises 
between these two, and which oné 
shall the citizen obey? Next, the 
House will impeach the President 
and the Senate will either convict 
or acquit, and the unhappy citizen 
who obeyed the losing party will be 
in dire trouble. 
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even now be adopted in place of our ancient belief, but there 
are still stronger reasons against making the change. 


It may be freely admitted that, if the question of the 
rights of the Judiciary as to unconstitutional legislation 
were a new one and undecided, grave doubts would certainly 
be entertained by many (as they indeed were), in regard to 
the wisdom of their undertaking to refuse to enforce a law 
on the ground of its unconstitutionality. The present writ- 
er’s opinion of the good results which have on the whole 
flowed from our American doctrine upon the subject was 
formed and expressed® a number of years ago, and he sees 
no reason to change it; but all such questions are so diffi- 
cult that quot homines tot sententiae is not far from apply- 
ing. But the question is not new. It was settled years and 
years ago, when the present constitution was a new-born 
infant, if not at or before the time it was born into the world 
in 1787. Ever since about that date, we have lived under our 
American doctrine upon the subject. All our ideas have be- 
come inextricably intertwined with it. All our recent State 
constitutions, and at least the three last amendments to the 
Federal constitution have been drawn with this power in 
mind as an essential part of the machinery for their proper 
administration. All our citizens speak of the power and look 
to it as a palladium of their rights. Our legislators often— 
very wrongly, be it said—depend upon it, and to an objec- 
tion that a law they are debating is unconstitutional, reply 
that, if it is, the courts will so hold it. It is absolutely im- 
possible that our public men—be it remembered what a host 
of them there are under our immensely complicated system 
—shall suddenly become learned and scrupulously careful 
constitutional students. They have had the other idea too 
deeply ground into the very fibre of their being to cast it 
out even in several generations. 

It seems plain to demonstration, therefore, that Chief 
Justice Clark is right in admitting that—whatever the might- 
have-been—the doctrine in question has been too long estab- 


’ The Relation of the Judiciary Meigs, XIX. American Law Review 
to the Constitution by William M. (March-April, 1885), p. 175, etc. 


| 
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lished to be now questioned. Where and how did it origin- 
ate? Many think that Marbury v. Madison, in the Supreme 
Court of the United States, in 1803, was its fons et origo, 
but my article of 21 years ago showed conclusively that such 
is not the case. Long before Marbury v. Madison, before 
the meeting of the Constitutional Convention of 1787, and 
even before the Revolution, our people were being forced on 
towards the doctrine in question by the drift of circum- 
stances and by a gradual growth of opinion. It was em- 
phatically an evolution. 

Even in colonial days the foundations were deeply laid. 
The colonists were used to being warned by the opponents 
of a proposed measure that they had not the authority un- 
der their charter to pass it—that it was not in accord with 
the laws of England or in some other way violated the 
limitations of their charter and would therefore certainly 
be set aside in the end as of no validity, as not being in real- 
ity a law at all—and some instances are well known in which 
statutes of the colonies were held® in England to be unau- 
thorized and void. There is no evidence that any of the courts 
of the colonies themselves undertook to refuse execution to 


laws on this ground, but even that is by no means impossi- 
ble, for we must remember that our early history is far from 
completely known.* 


* It is a question whether this (Jan., 1897), pp. 229-40, and the pa- 


action was legislative or judicial. 
Mr. Coxe (Judicial Power and Un- 
constitutional Legislation, by Brin- 
ton Coxe, p. 212) thought Win- 
throp v. Lechmere partly the one 
and partly the other, but at ieast 
the question in that case was 
raised and decided in a private 
suit between patties. A suitor’s ac- 
tion brought about the law’s over- 
throw. See two other appeal cases 
mentioned in Prof. Thayer’s 
American Doctrine of Constitution 
Law, VII, Harvard Law Review, 
foot-note, p. 5. See also The Case of 
Frost v. Leighton, by Andrew McF. 
Davis, in Amer. Histor. Review II 


per communicated to the Amer. 
Histor. Association at its meeting 
held in Washington in December, 
1894, entitled “Appeals from Colo- 
nial Courts to the King in Council.” 


*The Supreme Court of Massa- 
chusetts did, however, in 1738 and 
1739, refuse to enforce an order 
issued by his Majesty in Council, 
because the powers of the court de- 
rived through the charter and the 
laws passed to carry the same into 
effect were, in the judgment of the 
court, inadequate for that purpose. 
The case of Frost v. Leighton, ubi 
supra. 
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The historical origin in colonial days of our American 
doctrine was fully brought out in Coxe’s Judicial Power, 
etc., a work of vast learning, which goes over the whole gen- 
eral subject of the judicial power from the broadest field of 
jurisprudence.’° It was certainly no new thing to the col- 
onists or to the men of 1787 to think of an act of assembly 
as void and of no effect, because it violated some law of su- 
perior authority. It is quite true that the law of higher 
grade was enacted by a power across the seas and not by 
themselves, but it was the very law or charter by virtue of 
which alone the assembly or legislature had any existence 
whatsoever—and in all these respects exceedingly similar to 
our constitutions of today, which are enacted by the people 
of a State (an agency very different from the Legislature), 
and by virtue of which alone the Legislature in question has 
existence. 

It cannot be doubted that this colonial training had an 
enormous influence upon the thoughts of our statesmen in 
1787. Men irresistibly think in grooves, and the mind accus- 
tomed to looking upon acts of assembly as possibly void, as 
subject to judicial or other scrutiny in regard to their con- 
stitutionality, could hardly avoid carrying this idea on into 
the new system, which took its origin, in each State and 
in the Federal government, in a primordial law enacted by 
a power of far higher authority than the mere legislature 
of the day. 

It is plain enough, too, from the history of the years about 
1787, that the colonial doctrine was not forgotten, and there 
are several reported decisions in several different States 
close to that time asserting or enforcing the judicial power. 
In no less than five,” if not six, cases in as many different 


% See also on the effect of our Carolina in 1787. The possible 


colonial customs upon the growth 
of our doctrine Prof. Thayer’s 
American Doctrine, etc., p. 7, etc. 

% Holmes v. Walton in New Jer- 
sey in 1780, Rutgers v. Waddington 
in New York iv 1784, Trevett v. 
Weeden in Rhode Island in 1786, 
the Massachusetts Case in 1786 or 
1787, Bayard v. Singleton in North 


sixth case js that of Josiah Philips 
in Virginia, and see Kamper v. 
Hawkins, 2 Va. Cases, 20. These 
are all referred to in my article of 
1885 (178-83). I was unable to 
identify either Holmes v. Walton 
or the Massachusetts case, but the 
former has since been discovered 
by President Scott of Rutgers Col- 
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States of the thirteen, before or during the sitting of the 
Constitutional Convention, the power had been actually ex- 
ercised and laws passed by the State Legislatures had been 
refused to be carried out by the judges, while in at least one 
other case the power had been most boldly asserted from the 
bench. Again, these specific cases were beyond all question 
in the minds of members of the convention, when they re- 
ferred to such decisions by the courts and discussed in gen- 
eral the powers of the judiciary in regard to unconstitu- 
tional laws. Wm. R. Davie, one of the counsel for the win- 
ning party in the then pending or recently decided case of 
Bayard v. Singleton, was a member of the Federal Conven- 
tion and in actual attendance, and later expressed himself 
in the North Carolina ratifying convention as in favor of 
the judicial power. Indeed, no less than thirteen members 
of the Federal Convention or of the ratifying conventions 
in the States spoke of it with approval, and I was able to 


find but two expressing disapproval.’ 


lege (see his paper in 2 Amer. 
Hist. Assoc. Papers 45 referred té 
in Prof. Thayer’s American Doc- 
trine, etc., p. 6), and the Massachu- 
setts case has probably been found 
by Mr. A. C. Goodell, Jr., VII, Har- 
vard Law Review, 415: 419-20): it 
seems to have been concerned with 
what is referred to later as “the 
identical law.” Rutgers v. Wad- 
dington is of course not on all fours 
with our modern doctrine, but it 
distinctly refused execution to a 
statute. Trevett v. Weeden is dis- 
tinguished by Prof. Trickett—and 
Coxe’s Judicial Power, etc., p. 267, 
takes a similar view—on the ground 
that Rhode Island had no constitu- 
tion. I have never been able to 
accept this view, for the people of 
that State had tacitly or otherwise 
adopted the old charter as their 
fundamental law, and the law in 
question in the case was held void 
because it violated the provisions 
of that charter or constitution. 


2 See my article on Relation of 
Judiciary, etc., p. 184, and see ar- 
ticle by Judge Hopkinson quoted 
shortly infra for opinion expressed 
by Grayson in the Virginia Con- 
vention. Prof. Trickett almost en- 
tirely missed the favorable opinions 
uttered, and thinks a third mem- 
ber expressed disapproval, but this 
result is reached by reading Gouv- 
erneur Morris in a way that his 
language does not seem to sustain; 
and Morris’s opinion is shown con- 
clusively when on another occasion 
he says (Elliot v. 321), “a law that 
ought to be negatived will be set 
aside in the judiciary department.” 
If any one supposes that the mem- 
bers did not know of the cases cited 
in the text he need only read the 
Debates passim. It is a great mis- 
take to suppose that knowledge of 
important matters never then trav- 
eled far and wide. The earliest 
case (Holmes v. Walton) was de 
cided in 1780. In 1785, Gouverneur 


fl 
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Iredell (a Justice of the U. S. Supreme Court from 1790 
to his death in the end of 1799) had published a letter in 
North Carolina in 1786 which asserted the judiciary’s power 
and was a chief factor in leading to the case of Bayard v. 
Singleton, and he repeated the same view again in 1787 in 
the clearest language; while expressions of approval after 
the constitution were frequent. Hamilton and Madison" 
in the Federalist, James Wilson in 1790-91 in a course of 
lectures delivered at the College of Philadelphia, Elias Bou- 
dinot in the House of Representatives in 1791, Judge Tucker 
in 1802 in his edition of Blackstone, and a number of judicial 
decisions following upon one another in rapid succession in 
different States and in the courts of the United States—these 
were all mentioned in my article of 1885. I did not then 
know that the subject was also largely referred to in Con- 
gress in the debate in 1802 on the repeal of the Judiciary 
Act: in this discussion Mason of Massachusetts, Tracy, Dana 
and Griswold of Connecticut, Gouvernour Morris of New 
York (a member of the Convention of 1787), Ross and Hemp- 
hill of Pennsylvania, Henderson of North Carolina, Bayard 
of Delaware, Smith of Vermont, John Rutledge of South 
Carolina (a member of the Convention of 1787), and Dennis 
of Maryland, all spoke of the doctrine with approval, while 


Morris referred to it in a letter and 
expressed the hope (which he later 
abandoned) that the tribunals ix 


ently with their duties, could not 
carry it into effect.” 


Pennsylvania would not adopt the 
doctrine (cited in Prof. Scott’s ar- 
ticle in 2 Amer. Histor. Associa- 
tion Papers (1886), pp. 45-46). And 
Rutgers v. Waddington (1784) was 
referred to at some length by a 
Charleston paper in 1785 and in the 
Pennsylvania Gazette of July 13, 
1785. 

1% Coxe’s Judicial Power, etc., pp. 
253-63. “It has ever been my opin- 
ion,” wrote Iredell, “that an act in- 
consistent with the constitution was 
void; and that the judges, consist: 


%* Hamilton’s opinions are quoted 
in other parts of this article. Madi- 
son, discussing in No. 44 (43) what 
would be the result, if Congress 
should misconstrue their authority 
to pass laws “necessary and prop- 
er,” answers “the same as if they 
should misconstrue or enlarge any 
other power vested in them * * * 
the same in short, as if the State 
Legislatures should violate their re- 
spective constitutional authorities. 
In the first instance, the success of 
the usurpation will depend on the 
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only Stevens T. Mason of Virginia, Stone of North Carolina, 
and Breckenridge of Kentucky seem to have been on the 
other side.*® 

Before the end of the century, the right of the judiciary 
had been again exercised in one reported case in Virginia, one 
in New Jersey, two in Pennsylvania, and two in South Caro- 
lina, while approval of it had been judicially expressed in 
still two other cases in Virginia. In the federal courts, it had 
probably been actually exercised in one case and certainly 
spoken of with approval in two others by the Supreme Court 
of the United States, while in the Circuit Courts of the 
United States, State statutes had been held unconstitutional 
and void in two cases, a Federal statute had been declined 
obedience in one case, and in two other cases the doctrine had 
met approval.’® And from that time it kept on growing apace 
in the old States,” in the newly admitted ones, in those made 
up from lands settled by other peoples, and in the Federal 


executive and judiciary depart- 
ments which are to expound and 
give effect to the legislative acts.” 

% It is to be remembered that 
partisanship entered largely into 
this debate, but it serves admirably 
to show how widely the doctrine 
was already known in 1802. I take 
the details from the review in Vol. 
II Amer. Quar. Review (1827), pp. 
186-214 of Vol. XII of Sergeant and 
Rawle’s (Penna.) Reports, and espe- 
cially of Judge Gibson’s denial of 
the judicial power in Eakin v. Raub 
reported in that volume. This re- 
view was said by Chas. J. Inger- 
soll in his speech in the Penna. Con- 
stitutional Convention of 1838 
upon the repeal of bank charters 
to be by no less an authority than 
Judge Hopkinson. Hemphill spoke 
in the debate at that early day of 
the denial of the judicial power as 
“a doctrine new and dangerous.” 
What would he think, could he 
hear it still sporadically denied 


more than a century later? And 
Judge Hopkinson thought the ques- 
tion already settled after forty 
years: what is it then today, when 
79 more years have passed by, and 
hosts upon hosts of decisions have 
been rendered all one way? 

1° See my article on Relation of 
Judiciary, etc., 179 and 185-187. By 
1800, therefore, eight states had al- 
ready embraced the doctrine, some 
by more than one decision. A rec- 
ord of eight States out of thirteen 
is very large to find in so few years, 
when it is remembered how slowly 
questions often seem to come up 
and be decided. 

7 Prof. Thayer (Amer. Doctr., 
etc., pp. 6-8), tells us that in Ver- 
mont about 1787 the established 
doctrine was that the judiciary 
could not disregard a legislative act, 
and much the same view seems to 
have been accepted in Connecticut 
as late as 1795. In Vermont the 
first case to hold a law unconsti- 
tutional was decided in 1814. 
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courts. In this long list of judicial decisions—and I know of 
not a single case holding the opposite view—there were sev- 
eral instances in which the judges were bitterly attacked or 
even impeached, and the whole subject became one of violent 
contest in some States, but public opinion generally sup- 
ported the judges. Those in Trevett v. Weeden were dropped 
from office. Those in Bayard v. Singleton were attacked for 
exercising the “dispensing power of the Stuarts” and charges 
brought against them in the Legislature, but they were “event- 
ually sustained by public opinion.’* There was a bitter con- 
test over the subject in Ohio in the early years of the nine- 
teenth century and the offending judges were impeached, but 
the trials resulted in their acquittal. There is reason to 
think, too, that somewhere about the same period, or a little 
later, there was a similar contest and bitter popular clamor 
in South Carolina, and John Quincy Adams tells us of a like 
contest in Kentucky in 1822.'% 

Having thus traced the origin and spread of the doctrine 
in the early years of our existence, it will be necessary now to 
examine the proceedings of the Convention of 1787 and see 
whether or not there is evidence that the members had any 
actual design in regard to the subject under discussion. And 
in doing this, it will be well to confine ourselves in the first 
instance to the consideration of their intentions in regard 
to the prevention or suppression of State laws in violation 
of the Federal Constitution. The method of preventing the 
violation of the terms of that instrument by congressional 
laws will be taken up later. 


18 Coxe’s Judicial Power, etc., Dp. 
252. 


27, 1822), where he writes, “Mr. 
George Graham was at the theatre; 


% T am unable to find the refer- 
ence as to South Carolina, but am 
satisfied that I saw among the cor- 
respondence of Charles Jared Inger- 
soll (M. C. 1813-15) a letter (dated 
between 1818 and 1825?) from a 
friend in South Carolina, who had 
been a member of Congress with 
him, referring to the dispute there. 
For the Kentucky case, see Adams’s 
Diary (VI, p. 57, under date August 


he has just returned from a long 
visit to Kentucky and says that the 
people there * * * (are) in a 
flame of internal combustion, with 
stop-laws, paper money, and hunt- 
ing down Judges. * * * At the 
late election, a decided majority of 
the State Legislature has been 
chosen for removing the Judges 
who pronounced the relief-laws un- 
constitutional.” 
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At the very opening of the proceedings in May, 1787, the 
Virginia Resolutions contained two clauses, the underlying 
purpose of which was to prevent the States under the new 
government from passing laws in violation of the Federal 
constitution, and devices for this purpose will be found in 
probably every proposal made upon this general subject. 
The men of that time knew too well how much trouble had 
been caused us by laws of the States having this tendency, 
and it was said in debate that the files of Congress were full 
of complaints from many nations on account of them. Vary- 
ing propositions were made in the Convention to steer clear 
of this trouble, but (omitting the plan adopted) the one main- 
ly urged—and it was introduced several times by Madison 
and other leading men—was to make a part of the Federal 
judiciary a Council of Revision, which should have the func- 
tion of examining all laws of Congress, including their nega- 
tive of State laws under clause six of the Virginia Resolu- 
tions and to put their veto on them, if they thought proper. 

This proposal was, however, defeated, and from this de- 
feat Prof. Trickett and Chief Justice Clark draw the con- 
clusion that the Convention did not intend the Judiciary to 
decide in suits between parties that a law is unconstitutional. 
Chief Justice Clark in particular bears on this point at 
length, but Madison’s Notes show conclusively that this view 
cannot be maintained. What was the proposal, whose defeat 
is thought to have had such a far-reaching result? It seems 
in the first place to have absolutely no bearing on -their judi- 
cial duties, but was a suggestion to transfer a portion of them 
for certain purposes to a strictly legislative function. They 
were to have equal power with either house of Congress or 
the President in the enacting of statutes and could properly 
withhold their approval, not merely because the proposed law _ 
violated the constitution, but on grounds of expediency or 
for any other reason which influences legislative bodies. No 
bill whatsoever could be published as a law without first hav- 
ing their “volumus” written under it, unless passed over their 
veto, and I fail to see any reason in the nature of things why 
the defeat of this proposal should lessen their powers as 
judges, when the rights of parties are brought before them 
in private suits. It might just as well have been rejected, 


i 
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for the very reason that they would still have their oppor- 
tunity to stop unauthorized laws in the latter way. 

And this reason is demonstrated by. the debates to have 
been the one which led to the Convention’s action. In the dis- 
cussion of the Council of Revision plan, Gerry expressed 
“doubts whether the Judiciary ought to form a part of it, as 
they will have a sufficient check against encroachments on 
their own department by their exposition of the laws, which 
involved a power of deciding on their constitutionality,””° 
while Sherman thought the plan “unnecessary, as the courts 
of the States would not consider valid any law contraven- 
ing the authority of the Union.”*! Wilson”? and Mason” 
recognized the power of the courts as to unconstitutional 
laws, but advocated the Council of Revision so that they 
might have a power to stop unwise and unjust laws: and 
Luther Martin** recognized their power to hold laws uncon- 
stitutional and objected that the plan of a Council of Revi- 
sion would give them a “double negative.” Are not these 
expressions of the debates enough to show conclusively that, 
whatever did lead to the rejection of the Council of Revision, 
it was not because the Convention intended to deny the rights 
of the courts as courts to pass upon the subject of the ¢on- 
stitutionality of statutes? 

But let us see what the Convention did immediately upon 
the defeat of the Council of Revision plan. Did they abandon 
the whole idea, or did they aim to reach the same result of 
stopping unauthorized State laws in another way, and what 
was that way? It is perfectly clear that they affirmatively 
intended to adopt what Mr. Coxe calls “the judicial meth- 
od.’5 It must be remembered in the first place that at the 
very opening of the proceedings, the 9th clause of the Vir- 
ginia plan provided for a supreme national tribunal which 


» Elliot’s Debates, V. 151 ized State laws—viz.: the legisla- 
" Jbid., 321. tive and the judicial methods—and | 
2 Ibid.. 344 thinks that the legislative method 

cfhisorey i. e., that of the Council of Revi- 


sion), was intentionally rejected ag 

* Ibid., 346. one of the steps in the establish- 
* Mr. Coxe writes (Judicial Pow- ment of the judicial method.— 
er, etc., 312-316), of the two meth- Since writing the preceding words, 
ods proposed to get rid of unauthor-_ I find that precisely the same view 
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should hear “in the dernier resort * * * cases * * * 
which respect the collection of the national revenue * * * 
and question which may involve the national peace and har- 
mony.” The New Jersey plan, too, provided for a supreme tri- 
bunal to hear by way of appeal all cases “in the construction 
of any treaty or treaties, or which may arise on any of the 
acts for the regulation of trade, or the collection of the Fed- 
eral revenue.” The judiciary as a means to protect the powers 
of the central government was therefore very clearly in mind 
from the beginning, but this idea was particularly strongly 
developed in the New Jersey plan, the 6th clause of which 
contained the very broad provision “that all acts of the United 
States, made * * * in pursuance of the powers hereby 
* * * vested * * * shall be the supreme law of the re- 
spective States * * * and that the judiciary of the several 
States shall be bound thereby in their decisions, anything in 
the respective laws of the individual States to the contrary 
notwithstanding.” 

This provision evidently took its origin in what Mr. Coxe 
calls “the identical law.” The matter of State laws violat- 
ing federal treaties had become so serious that in April, 1787 
(just before the meeting of the Convention), Congress had 
requested the States each to pass a law in identical words 
intended to obviate this trouble. How did they suggest that 
the setting aside of these offending laws should be attained? 
By each State passing a law (1) to repeal in general terms 
any statute of theirs violating the treaty, and (2) to direct 
their judiciary in all suits between parties to decide accord- 
ing to the treaty, anything in the said acts to the contrary 
notwithstanding. No one can seriously doubt that here was 
just such a use of the judicial department to obviate the ill 
effects of unconstitutional laws, as would naturally be found 


was held in 1787. In No. 80 of the be a direct negative on the State 
Federalist, in speaking of the pro- laws, or an authority in the Fed- 
hibitions upon the States and by eral courts to overrule such as 
what power infractions of them might be in manifest contravention 
were to be prevented, Hamilton of the articles of Union. There is 
writes: “This power must either no third course that I can imagine.” 


VOL. XL. 42 


XUM 
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among a people who were becoming used to see that depart- 
ment exercise the function in question. And let it be borne 
in mind that several leading men, who had been in Congress 
when this identical law was proposed, were also members of 
the Constitutional Convention. 

Immediately upon the defeat of the plan of a Council of 
Revision on July 17, there seems to be a sort of hiatus in the 
debates as if some exchange of opinion had possibly been 
going on rather out of strict order, and then Luther Martin, 
one of the draftsmen of the New Jersey plan, at once intro- 
duced a proposal, which was almost the same as the above 
quoted clause 6 of that plan. It was at once adopted nem. 
con., and was later moulded into Article V/., clause 27° of the 
Constitution. Is it not as plain as the noon-day sun from 
this recital that Martin’s proposal was intended by him and 
the Convention to be a substitute for the Council of Revision 
and to attain the same end of sifting out and preventing the 
enforcement of State laws in violation of the U. S. Constitu- 
tion? And Madison almost tells us this in words in a letter 
written late in life, when our doctrine of the power of the 
judiciary had become established. After saying that the 
Council of Revision plan was suggested by the negative in 
the head of the British Empire, by which he, of course, refers 
to the power of the King in Council to disallow colonial laws, 
he closes his letter with the words, “Jnstead of the proposed 
negative, the objects of it were left as finally provided for in 
the Constitution.”*7 And what this method was supposed at 
the time to be is very clearly told by Hamilton in No. 78 of 
the Federalist,?* where he writes, “Limitations of this kind 
[specified exceptions to the legislative authority] can be pre- 
served in practice no other way than through the medium of 
courts of justice, whose duty it must be to declare all acts 
contrary to the manifest tenor of the Constitution void.” 


* “This Constitution, and the bound thereby, anything in the 


Laws of the United States which 
shall be made in pursuance thereof; 
and all Treaties made, or which 
shall be made, under the Authority 
of the United States, shall be the 
supreme Law of the Land; and the 
Judges in every State shall be 


Constitution or Laws of any State 
to the Contrary notwithstanding.” 
= Coxe’s Judicial Power, etc., 
204. 
* See also his exactly similar 
views in Nos. 79, 80 and 81, and 
No. 16 of the Federalist. 
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The intention of the Convention is also further shown in 
another way. While I was trying a few years ago to trace the 
growth and formation of each clause of the constitution with- 
in the Convention, I chanced to find a very early draft of the 
instrument, mainly in Edmund Randolph’s handwriting and 
made for use in the Corhmittee of Detail which reported the 
first form of a constitution. ‘In this draft, Randolph wrote 
at one time at the end of the legislative powers, “all laws of a 
_ particular State repugnant hereto shall be void; and in the 
decision thereon which shall be vested in the supreme judi- 
ciary, all incidents without which the general principle can- 
not be satisfied, shall be considered as involved in the gen- 
eral principle.” And when he cancelled this, possibly of his’ 
own motion and possibly because the committee disapproved 
it, he wrote over the cancelled clause, “insert the 11th arti- 
cle” (that upon the judiciary).*® Here is still further per- 
suasive evidence of the intention to use the judiciary as the 
means to stop the enforcement of State laws violating the 
Federal Constitution. 


Still one other fact must be mentioned, which is absolutely 
conclusive at least as to the intention of the first Congress in 
interpreting and carrying into execution the new constitu- 
tion, and it will be remembered that numerous members of it 
had been also members of the Convention. The Judiciary 
Act of 1789 covers the case in words and provides in the 
plainest language for a power in the supreme Federal tri- 
bunal to hear in error and to affirm or reverse cases in the 
State courts where a Federal power had been denied, thus 
plainly aiming to provide judicial machinery to get rid of 
State laws in violation of Federal authority. The Act had 
been drawn by a committee of which Ellsworth was chairman 
and Dr. Johnson and Paterson were members.*® Ellsworth’s 
is said to have been the mind which in the main shaped it, 
and they had all three been important members of the Fed- 
eral Convention and taken a leading part in the drafting of 


2» The Growth of the Constitution, produced in fac-simile in the book. 
by William M. Meigs. See the mat- 
ter considered under Article VI., ” Life of Ellsworth by Henry 
clause 2, and Article III., clauses 1 Flanders in Lives and Times of the 
and 2. The draft of Randolph is re- Chief Justices, II., 159. 
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the very provision of the Constitution with which we are con- 
cerned. 

It may then, I submit with confidence, be positively stated 
that the Convention distinctly foresaw and intended that the 
courts—both of the States and of the United States—should 
constitute the machinery to rid the coming government of 
the unspeakable confusion resulting from the existence of 
thirteen legislatures which were persistently violating treat- 
ies made by the Central Government with foreign countries. 
Much evidence has been adduced to this effect, but the bare 
language of Article VI, clause 2, would alone be enough, for 
the words, “This Constitution and the laws of the United 
States * * * shall be the supreme law * * * and the 
judges in every State shall be bound thereby’ cannot pos- 
sibly be read otherwise. 

This being the case, it is more than probable that the 
Convention would employ the same machinery to prevent the 
enforcement of laws passed by Congress violating the pro- 
visions of the new constitution. And when it is remem- 
bered that (as has been shown) the colonists had been ac- 
customed to looking upon their laws as possibly void, be- 
cause of violating some fundamental charter; that it had 
been judicially held in at least five States before the Con- 
vention that a State law violating the State constitution 
was void and would be refused enforcement, and that these 
decisions were well known to members and several times 
referred to in the Convention: that judicial decisions grew 
apace after the Convention (generally with public approval 
and with no single decision that I can recall denying the 
power), while hosts of leading men in various walks of 
life, and not a few of whom had taken an active part in 
the Convention, recognized the existence of the judicial right 
in general and expressed their belief in its wisdom; it can- 
not be doubted that the evidence from surrounding circum- 
stances that the framers directly intended the doctrine which 
has been recently miscalled “the great usurpation” is im- - 
mensely strong. Add to this, too, that in the leading series 
of papers intended to defend the constitution and explain 


= The words “in their decisions? adjournment, but were dropped by 
followed, down to near the time of the committee on style. 
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it to the public, Hamilton wrote (as already quoted) “Lim- 
itations of this kind [specified exceptions to the legislative 
authority] can be preserved in practice no other way than 
through the medium of the courts of justice, whose duty 
it must be to declare all acts contrary to the manifest tenor 
of the Constitution void.” Could language be plainer? 


But there is no need to rest the case even upon such over- 
whelming evidence of probability from surrounding circum- 
stances. The language of the Constitution is express. Mr. 
Coxe, who examined the subject with absolute impartiality 
long before Prof. Trickett had discovered and denounced 
“the great usurpation,” reached this conclusion, and the 
language of the constitution cannot be satisfied otherwise. 
“The judicial power * * * shall extend to all cases * 

* * arising under this constitution” is not a mere rhetor- 
ical phrase but has a very definite meaning, the nature 
of which is shown clearly enough in the debates. The 
clause did not so read until late in the proceedings but ex- 
tended the judicial power only to “all cases arising under 
laws passed by the legislature of the United States.” On 
Aug. 27, Dr. Johnson of Connecticut moved to insert the 
words “this constitution and the” before the word “laws.” 
If he and the Convention had any meaning in so doing, 
would it be possible, even without evidence, to question 
what that meaning was? But we have evidence, for in the 
discussion Madison expressed doubt whether the jurisdic- 
tion ought to be extended generally to cases arising under 
the constitution and thought it ought to be limited to cases 
of a judiciary nature. “The right of expounding the consti- 
tution,” he said, “in cases not of this nature, ought not to be 
given to that department.” The motion was, however, agreed 
to, nem. con., under the general supposition that the juris- 
diction was constructively so limited. It is, I submit, im- 
possible to attribute any meaning to this short discussion 
and conclusion, except that the Convention intended the 
federal judiciary to exercise as to the federal constitution 
that same power of protecting it from being frittered away 
by laws of Congress, which had already been often exercised 
by the State judiciaries as to the State constitutions and 
_ with which the members were well acquainted. And Ham- 
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ilton in No. 78 of the Federalist, as just quoted, told his 
countrymen in words that such was the proposal. 

Again, when the Convention wrote the Constitu- 
tion, or rather when the ratifying Conventions adopt- 
ed it, what was the nature of their action? They 
were legislating, they were passing a statute or a series 
of statutory provisions upon different subjects. The consti- 
tution is but a law or code of laws—derived of course from 
a higher authority than the laws of Congress, but this does 
at least not take away from its binding effect. An execu- 
tive order is a law within its limits, and so are proper 
regulations of the Treasury Department or competent ordi- 
nances of a municipality. So were rescripts in the Roman 
law. Laws can have different origins. Suppose, then, a 
case is before a court in which a law of Congress palpably 
violates a provision of the constitution—as e. g. by an enact- 
ment that John Doe is hereby attainted, while the constitu- 
tion enacts that no bill of attainder shall be passed—what 
has the court on the record before it? It has two statutes, 
the later one of which flatly violates the command of the 
earlier one. What, then, shall the court do? Shall it give 
no effect to the first statute derived from the superior. 
source,*? and execute the later one, which is merely an ex- 
pression of the will of a Congress—i. e. of one of the agen- 
cies created by that supreme authority, precisely as is the 
court itself and as is the first statute? The language of 
Art. VI. clause 2 that “this constitution and the laws of the 
United States passed in pursuance thereof * * * shall 
be the supreme law” furnishes a complete answer to this 
question, for ex vi termini the constitution is enacted to be 
supreme, while laws not passed in pursuance thereof are 


accorded no such supremacy. 


® Hamilton writes in No. 78 of 
the Federalist: “A constitution is, 
in fact, and must be regarded by 
the judges, as a fundamental law. 
* * * If there should happen to 
be an irreconcilable variance be- 
tween the two, * * * the Cons 
stitution ought to be preferred to 
the statute, the intention of the 


That language is, as Mr. 


people to the intention of their 
agents.” 

% In No. 33 (31) of the Federal- 
ist—I always cite from Ford’s edi- 
tion—Hamilton italicizes the words 
in pursuance thereof in discussing 
Art. VI., cl. 2, and goes on (italics 
always his), “it will not follow from 
this doctrine that acts of the larger 
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Coxe tells us, a legislative command, binding, like other such 
commands, on all citizens and all agencies of government 
(the courts included), and is by no means confined to the 
State courts, because specially directed to them. The fed- 
eral courts are hence bound thereby and must hold the con- 
stitution and constitutional laws to be the supreme law, 
while no law not passed in pursuance of the constitution 
can have such supremacy attributed to it. The bill of at- 
tainder must therefore certainly fall and be held of no 
effect. 

Let any one take the constitution and study with care 
Article VI. clause 2 and the clause establishing the judicial 
power (Art. III. clause 2), and the method in which the 
Convention built them up phrase by phrase and almost word 
by word,** and but few will fail to agree with Mr. Coxe 
that these “twin-texts,” as he calls them, were distinctly 
intended by the members to lead to that result as to the 
judicial power which we reached at least a century ago and 
which has been accepted almost universally ever since. The 
two clauses were dovetailed together, and amendments made 
to fit the one to the other in a way to show conclusively 
that the term “twin-texts” is very apt, and when read to- 
gether they furnish almost an absolute demonstration. 

All this is to be found far more amply set forth in the 
pages of Mr. Coxe’s book,® and in a magazine article it is 
impossible to reproduce at length the full demonstration 
that the meaning of the Convention was to bring about that 
doctrine of judicial power which has ever been such a dis- 
tinctive feature of our American system. Some of the argu- 


. society which are not pursuant to 
its constitutional powers, but which 
are invasions of the residuary au- 
thorities of the smaller societies, 
will become the supreme law of the 
land. * * * It (the constitution) 
expressly confines this supremacy 
to laws made pursuant to the con- 
stitution.” 

* See this growth traced in Coxe’s 
Judicial Power, etc., p. 316, etc.; 
336, etc.; and again independently 


in my Growth of the Constitution 
under the articles and sections in 
question. The bearing of a clause 
from Randolph’s draft upon the sub- 
ject has been already referred to 
and is mentioned in the latter book. 
That draft was not known to exist, 
during Mr. Coxe’s lifetime. 


% Judicial Power, etc., pp. 293- 
360, and see Introductory Note IV- 
VIII. 
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ments have been adduced here, probably enough to satisfy 
the impartial and even some doubting persons; but the 
sturdy disbeliever must turn elsewhere than to the pages of 
a magazine article for the arguments at length. I know 
of no place where he can find the matter more fully set 
forth than in the pages of Mr. Coxe’s book.. Judge Hop- 
kinson’s article of 1827 is also well worth study to show 
how at that comparatively early date an expression of dis- 
sent from the doctrine by an able judge (Gibson) led another 
judge of ability to review the subject. The latter thought 
the doctrine then already settled by its existence for forty 
years, and no one can question but that it has received over- 
whelming confirmation during the nearly eighty years which 
have elapsed since then. The sturdy youth of 1827 is in 
1906 a mighty Hercules not to be easily shaken. 

One point more. When I wrote my article of 1885, I 
supposed that our American doctrine was a new departure 
and this opinion is still widely held, but Coxe’s Judicial 
Power, etc., showed conclusively that that view was an error. 
The predecessors of the doctrine which his learning and 
ability brought to light, were in 1885 still buried in places 
whence only years of laborious study could bring them to 
general knowledge, but it ought not to happen today that 
commentators occupying high station still assert that view, 
presumably in entire ignorance of the existence of the book 
which is the leading one upon the subject.** Chief Justice 
Clark tells us that the doctrine “was a new doctrine never 
held before (nor in any other country since)” and again 
“such power does not exist in any other country and never 
has.” And Prof. Trickett writes to the same effect that 
“the theory of nobody except Chief Justice Marshall and 
American Judges who have followed him, is, that a law 
repugnant to a written constitution is void,” and again 
that “in not another country with a written constitution 
do the judges annul statutes.*? 


* Prof. Trickett refers to Mr. ticle, without first answering Mr. 
Coxe’s book in a number of in- Coxe. 
stances to help out some view of * Prof. Trickett’s view is ex- 
his, but cannot have read far in it pressed in arguing against Mar- 
or he would hardly have written  shall’s opinion in Marbury v. Madi- 
much of what is contained in his ar- son, where the Chief Justice lays 
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As already said, this is not the place to re-print Mr. 
Coxe’s book, but its reader will find hosts of instances 
adduced in it from the past and present history of the 
world, both as to unwritten and written constitutions, to 
show the grave error of these bold and bald assertions. 
Mr. Coxe sums up** the matter as follows: “When Amer- 
icans invented written constitutions, they did not create 
an unprecedented novelty in framing them upon the prin- 
ciple that judiciaries might decide questioned legislation 
to be contrariant to a constitutional or other rule of right 
and therefore void. * * * On the contrary, there were 
then important precedents in Europe for such an institu- 
tion. Legal history makes it clear that long before Amer- 
ican independence there were in Europe unwritten sys- 
tems of public law, according to which legislation might 
sometimes be decided to be contrariant to a binding right 
of superior strength to the legislative power exercised. 
Under them, whether challenged legislation was accordant 
or contrariant to binding right, and whether legislators had 
or had not proceeded secundum jus potestatis suae, might 
sometimes be judicial and not extrajudicial questions.” And 
he quotes*® a learned English civilian Bowyer to the effect 


that our American doctrine of the courts’ powers “is strictly 
in accordance with the principles of public law.” 

Among the systems of law from which Mr. Coxe* drew 
these conclusions, the following instances may be mentioned 
in as few words as possible. In ancient Roman law, judges 


stress upon the fact that our Con- has no right of veto, but suppose 


stitution is a written one. In my 
judgment it is of no essential mo- 
ment in the matter whether the su- 
perior instrument is written or un- 
written, if only its terms can be 
clearly ascertained; but of course 
this can be done vastly more easily; 
if the instrument is in writing. The 
violation becomes then so palpable 
that he who runs may read, and 
probably this is all that Marshall 
meant. To illustrate from a dif- 
ferent field. Probably, all will ad- 
mit that the King of Great Britain 


the question were as to when thé 
Lords must yield to the insistence 
of the Commons upon a special 
measure, it is perfectly apparent 
that the answer would be more 
clear, if a written constitution pro- 
vided that they must do so when 
e. g. the measure had been passed 
by two Houses or twice in one ses- 
sion. 

% Judicial Power, etc., 216-18. 

Ibid., pp. 114-15. 

“ Ibid., 72-218 passim: and see 
general summation, pp. 216-18. 
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could decide whether or not a rescript had been made ac- 
cording to the law, and must reject it, if found contrary 
thereto. In the old French law, temporal courts decided 
temporal legislation to be contrary to binding right and 
held it therefore void: and again (though compelled to yield 
in the end) for 50 years repelled royal legislation concern- 
ing ecclesiastical affairs as wrongful and invalid. In their 
modern Constitutions since 1791, the French have inserted 
an express provision that the courts shall not “interfere 
with the exercise of the legislative power, nor suspend the 
execution of the laws.’*! Of course with such a provision, the 
power does not exist, but it would seem clearly to be the 
French view that some such express prohibition is neces- 
sary in order to exclude it. In Switzerland, also, the con- 
stitution contains a like provision that “the laws * * * 
passed by the Federal Assembly * * * shall be binding 
for the Federal Tribunal,” nor are the cantonal courts com- 
petent to inquire into an alleged conflict between a law 
and the constitution of the canton, but the Federal Courts 
can and do inquire into the case of an alleged conflict be- 
tween a cantonal law and the Federal Constitution.” 


Under the Canon law, which was a part of the constitu- 
tional system of all Europe before the Reformation, a law 
made by a Legislature or lawgiver without authority was 
of no effect, and Canon Law Courts would inquire into this 
point and hold such a statute null and void; and in at least 
two cases as late as 1638 and 1648 this was done by the ec- 


clesiastical court of the Rota Romana.® The like principle 
prevailed, too, in early England‘** under the canon law, 
and neither the canon law courts nor the king’s judges 
would enforce a statute of parliament contrary to ecclesias- 


tical right in things spiritual 


“ Ibid., 77: 83. 

“ Tbid., 86-88. This very careful 
writer left the last point in some 
doubt, but President Rogers has 
since written expressly that “in 
Germany and Switzerland, while the 
Federal courts cannot annul a Fed- 
eral law, they may, in either coun- 
try, declare a cantonal or State law 


or even things partly mixed 


invalid, when it conflicts with the 
Federal law.” Constitutional His- 
tory of U. 8., ete., p. 11, cited in 
Prof. Thayer’s American Doctrine, 
etc., foot note 2, page 4. 


“ Coxe’s Judicial Power, 
122-133: 162-163. 


“ Ibid., 214-15. 


etc., 
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with temporalty. In the old German Empire, it seems 
clear that the Court of the Imperial Chamber had the right 
to hold State laws void because of being in conflict with 
the Federal Constitution, and the law is the same in the 
modern Empire. Indeed, in one case in 1875 a State court 
clearly held a State law void because of violating the State 
constitution, but this was subsequently overruled by the 
Imperial Tribunal.*® 

In modern Canada, too, the system is upon this point 
very similar to ours. It is true that her constitution was 
ordained by a power across the seas, while ours derives its 
vigor from one at home, but the analogy is very close, for 
both Constitutions are in writing and both prescribed by 
an agency far beyond the reach of any Legislature. It is 
clearly settled there that the provincial as well as the do- 
minion courts decide upon the constitutionality of laws both 
of the Provincial Legislatures and of the Dominion Parlia- 
ment, with a final appeal to the Queen in Council. Why, 
if the American doctrine is so unsound and such a bald 
usurpation, did the Canadian or the British statesmen 
adopt it? 

Finally, the very new Australian Commonwealth has fol- 
lowed in precisely the same path. The statesmen of the 
antipodes, also, have concurred in the wisdom of our Amer- 
ican doctrine and largely written it into their system, for 
we may doubtless assume that they and not the members of 
the British House of Commons originated these provisions. 
They cannot but have felt the pressing need for some means 
to keep the Legislatures of their States and Commonwealth 
within bounds, and they adopted the judicial method, which 
had worked with apparent success in America. Their reg- 
ulations are plain enough in the great outlines, and in one 
place—almost as if to make clear their belief in the wisdom 
of the doctrine and to exclude argument that the provision 
was inserted by the British Parliament in order to guard 
the interests of the Empire—they have provided that “no 


“ Ibid., 104. President Rogers “ Coxe’s Judicial Power, etc., 94- 
has been quoted above as making 4903, 
this statement in the clearest lan- 
guage as to the modern Empire. * Tbid., 213: 383-85. 
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appeal * * * shall be permitted to the Queen in Coun- 
cil from a decision of the High Court upon any question, 
howsoever arising, as to the limits inter se of the constitu- 
tional powers of the Commonwealth and those of any State 
or States * * * unless the High Court shall certify 
that the question is one which ought to be determined by 
her Majesty in Council.‘ 


The Framers in 1787, therefore, could easily have found 
ample precedent for establishing that power of the courts 
under which we have so long lived, and there is plenty 
of evidence of their wide knowledge of the history of gov- 
ernment in general. No reader of their debates can well 
fail to have been struck and staggered by the learned way 
in which more than one member of the body referred to the 
various systems of that day and of the long gone past, of 
which most of us are so absolutely ignorant. The federal 
States in particular were much discussed by them, for they 
were engaged once more in that most difficult duty of draw- 
ing up a frame of government under which two sets of par- 
tially sovereign (if I may be permitted to use an absurd 
expression which one meets now and then) agencies were 
to exist side by side, unavoidably with none but paper - 
limits between their respective functions. How to provide 
for the actual confinement of each within its proper sphere 
was the most difficult problem. Mr. Coxe has taught us 
that in numerous earlier instances in history, where two 
systems thus existed side by side, the courts undertook 
to hold laws passed by one agency void as against well- 
ascertained privileges under the other agency, and I think 
it has been conclusively shown that the Framers knowingly 
adopted this method—taking it from their own colonial and 
early State system, and probably influenced by their knowl- 
edge of other systems in history—to prevent the States 
from violating the powers of the United States and partic- 
ularly treaties with foreign countries. Only less clear is it, 
I submit, but amply clear enough, that the same implement 
or tool was intended by them to restrain the Congress from 


“ The Annotated Constitution of tion Cap., III., The Judicature, sec- 
the Australian Commonwealth by tions 73 and 74, and see the au- 
Quick & Garran. See the Constitu- thors’ note 314, on pp. 757-58. 
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violating the provisions of that Constitution which they 
were forging into shape with such difficulty and which the 
jealous States would have been astounded to hear was to 
be the mere sport of the whims and passions of each Congress. 

Finally, it must be said that the present writer by no 
means intends to express approval of all the courts have 
decided under their power. In this matter, as in all others 
administered by poor humanity, gross blunders have been 
made and grave abuses have crept in. It is far too often 
the case that our courts apparently first conclude what they 
want to decide and then find reasons. The income-tax de- 
cisions of the United States Supreme Court, one in the teeth 
of the other, are hard to explain and exhibit a vacillation 
which renders it impossible ever to predict their conclusions 
and which has been exhibited again in the recent divorce 
decision, practically overruling a case of only a very few 
years earlier.* Provisions, such as that contained in the Con- 
stitutions of Pennsylvania and of other States that the pur- 
poses of an Act shall be clearly expressed in the preamble 
have come to be little but a means for the courts to get rid of 
an act they think inexpedient, while in the next exactly like 
case they will distinguish so as to let stand a law which 
they think well of. To hold—as the Supreme Court of Penn- 
sylvania has done—that expository statutes are unconstitu- 
tional and void even as to contracts arising entirely after 
the passage of the expository statute,*® or to serve in ad- 
vance a sort of notice on the Legislature that a more or less 
dissimilar statute from the one under consideration will (if 
passed) also be held void,*° are certainly grave blunders or 
gross abuses of power. Such blunders and abuses have been 
indulged in by our courts all over the country in numerous 
cases, and they are far too ready to hold that a law is in- 


a Haddock v. Haddock, 201 U. S. 
562, in 1906, and Atherton v. Ather- 
ton, 181 U. S., 155 in 1900. It is 
impossible to escape the belief that 
such decisions are really due en- 
tirely to the mere notions of expe- 
diency held by the majority of the 
court. 


Commonwealth v. Warwick, 


172 Penna. St. R., 140. The present 
writer reviewed this decision in an 
article printed in.Vol. 3, American 
Law Register (N. S., Jany., 1896), 
p. 25, etc. 

* am unable to find the case in 
which this was done, but am sure 
my memory is right. The statute 
in question was a mechanic’s lien 
law. 
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valid where the case is one of great doubt and difficulty. If 
ever, then in these cases, to doubt should be to decide, and the 
power should never be exercised except in a case where the 
violation of the constitution is so manifest as to leave no 
room for reasonable doubt. : 

It is precisely these vagaries and veritable usurpations 
‘that have led to attacks upon the American doctrine of 
judicial power such as are considered in this article and 
such as were referred to by the late Richard C. Dale of 
Philadelphia in his address®™ before the Pennsylvania Bar 
Association in. 1900 upon the general subject. To overrule 
a co-ordinate branch of government is a very serious pro- 
ceeding, and the so frequent exercise of it has undoubtedly 
tended unduly to lessen the respect for and even the char- 
acter of our legislative bodies. But this branch of the sub- 
ject has been sufficiently gone into by another writer and 
need only be referred to here. 


PHILADELPHIA. ‘ WILLIAM M. MBIGs. 


% VI Penna. Bar Association Re legislators to regard their oaths and 
ports, 251-77. Dale was decidedly not to pass statutes in violation of 
of opinion that the power of the constitutional provisions. . 
judiciary should be upheld, but ap- = The late Prof. Thayer of Har- 
proached the subject mainly from vard in his American Doctrine, etc., 
the point of view of the duty of p. 14, etc. 
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SHOULD THE PROPOSED TREATY ON COLLISION BE 
MADE THE LAW OF THE UNITED STATES? 

The gradual assimilation and unification of the law all over 
the world, is a thing which every broad-minded lawyer should 
constantly have in mind and encourage, whenever he has an 
opportunity; and he should always discourage any innova- 
tions or doctrines which tend to differentiate his municipal 
law from the generally prevailing doctrine on the same sub- 
ject in other civilized states, unless such doctrines are of the 
gravest importance to the welfare of his own country. 

This gradual assimilation of the law is one of the import- 
ant factors in the great movement for the substitution of law 
for force in the government of the world, and the promotion 
of universal peace, and is a thing to which every lawyer can 
and should contribute his mite. 

It must never be forgotten that the great object of all law 
is to prevent litigation, not to decide cases in court. Having 
regard to the law alone and not to the facts, it is only when 
the law is doubtful, that litigation is necessary or is resorted 
to. Certainty of the law is, therefore, the one important 
thing; certainty and uniformity go hand in hand; there can 
be no certainty without uniformity, and there can be no law 
without certainty. If what is law today is not law tomorrow, 
if what is law in one place, is not law in another, if law 
varies with the season or climate, then there really is no law. 
Law implies order, a rule.’ 


1 Dr. Raikes, K. C., in a learned 
paper read before the Brussels Con- 
ference of the International Law 
Association in 1895, on “Both to 
Blame,” adopted as his motto the 
maxim misera est servitus ubi jus 
est vagum aut incertum, and ar- 
gued that as a uniform practice as 
to the rule of the road had been 
agreed upon by all civilized states 
it should be followed by a uniform 
liability for infractions of that rule. 


See Report of the 17th Confer- 
ence of the International Law As- 
sociation held at Brussels, 1895. 

See also a learned article entitled 
“The Codification of Commercial 
and Maritime Law, by Harrington 
Putnam, Esquire, 18 Am. Law Rev., 
427. 

Also remarks of James C. Carter, 
Esquire, quoted 28 Am. Law Rev., 
563. 

Also remarks of James G. White- 
ley, Esquire, 37 Am. Law Rev., 871. 
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If the law could be made absolutely uniform and certain 
there would be little need of courts. It is the uncertainty of 
the law which creates litigation. Very few cases are brought 
or defended where there is no chance of success. 

A bad law, which is the same all over the world, and about 
which there is no doubt, is to be preferred to a lot of laws, 
each good in itself but differing in every country, or to laws 
the application of which is uncertain and differs in similar 
cases and in different places.” 

A bad but certain law prevents litigation just as much asa 
good and certain one, and that is the first and great object of 
all law. An uncertain law, whether good or bad, encourages 
litigation. A certain and uniform but bad law will soon be 
remedied by legislation. 

This era of rapid transportation, quick communication, dif- 
fusion of wealth, extension of commerce, mingling of differ- 
ent races and nations, and closer international relations is 
accelerating in a remarkable way the assimilation of ideas, 
customs and even of language all over the world. All this is 
good and tends to the advancement of mankind. We must see 
to it that the law, which has always been a conservative, per- 
haps ultra conservative, profession, does not lag behind in 
the march of improvement and civilization. 

This necessity for certainty and uniformity applies with 
particular force to the mercantile and maritime law. M. Ber- 
naert, a distinguished Belgian, speaking at the Liverpool 
Conference of the International Maritime Committee in June, 
1905, put this very strongly. 


See also remarks of Mr. Justice 
Willes in his dissenting opinion an- 
nexed to the second report of the 
Digest of Law Commission, 1870, 
Vol. 18, Reports of Commissioners. 

2 Mr. Whiteley well says in the 
article above referred to (Note 1): 


circumstances and in divers coun- 
tries. Over a hundred years ago 
Lord Chief Justice Wills enunciated 
this principle when, in handing 
down a decision in a commercial 
case, he said: ‘In all commercial 


“All commercial men like to elimin- 
ate as far as possible unknown 
quantities. For their purposes a 
moderately good law of universal 
application is to be chosen rather 
than a bookful of laws of various 
qualities applicable under various 


transactions the great object is cer- 
tainty. It will therefore be neces- 
sary for the court to lay down some 
rule, and it is of more consequence 
that the rule should be certain than 
whether it is established one way 
or the other.’” 
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“The ocean made by nature for the union of mankind is 
cosmopolitan, yet ships crossing the seas come, with the 
capital they represent their cargoes, and assurances, under 
twenty different laws, according to the circumstances of the 
voyage—laws which often are totally in conflict. As Lord 
Alverstone said at our Paris meeting, such a state of things 
is, for an epoch like ours, a real humiliation. That humilia- 
tion we have set ourselves to remove.” 


Marine underwriters, of all persons, are those most inter- 
ested in the uniformity and certainty of the law. They in- 
sure property which goes all over the world and is subject 
at present to a multiplicity of laws. It is almost impossible 
for them to contract with any intelligent idea of the risk they 
are undertaking, owing to the variety of the laws which may 
be applied in the enforcement of the contract. The conse- 
quence is, that marine premiums are enormously high as com- 
pared with other insurance. This, like high prices for any- 
thing else, kills business, and many people take the risks 
themselves, while those who insure pay the price of the lack 
of uniformity and certainty in the law. 

It was to remove the “humiliation” above alluded to that 
the International Maritime Committee was formed in Bel- 
gium in 1896. It now has 13 national associations in federa- 
tion, among them the Maritime Law Association of the United 
States, and it has been holding conferences every year or 
two in different cities of Europe, which discuss questions 
of mercantile and marine law already passed upon and dis- 
cussed in writing before the conference, by the various feder- 
ated associations, whose views are submitted, printed and 
distributed in advance of the conference, so that those who at- 
tend the conference are well informed of the different mat- 
ters to be discussed and the doctrines and views of the vari- 
ous nations and associations before coming together. Draft 
treaties on several subjects have been presented, discussed 
and adopted by these conferences, with the purpose of bring- 
ing them forward in a practical form for adoption to the 
various nations who favor such action in the interest of uni- 
formity of the law. 


VOL. XL. 43 
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The subjects upon which draft treaties were first prepared 
and adopted by the International Maritime Committee, after 
considerable discussion and change, were those of collision 
and salvage, and for the purpose of getting these treaties be- 
fore the different governments for adoption, a diplomatic 
conference was called by the Belgian Government, which met 
at Brussels in February, 1905. At that conference there were 
represented Belgium, the Congo State, Spain, the United 
States, France, Italy, Japan, Norway, Holland, Portugal, 
Roumania, Russia and Sweden. An adjourned conference 
was held in September and October, 1905, at Brussels. At 
this adjourned conference England was also represented, 
and draft treaties on collision and salvage, prepared by the 
conference, were adopted for submission to the different gov- 
ernments represented. 

These draft treaties have now come to our State Depart- 
ment for executive and legislative action, and have been re- 
ferred to the Department of Commerce and Labor, but no 
action has yet been taken upon them. If adopted, the treaty 
on collision will make two important changes in our law.® 

First. Where both vessels of treaty making powers are 
at fault the damages will not be equally divided as they are 
now, but will be apportioned between the two vessels in pro- 
portion to the gravity of the fault of each vessel. 

Second. Where both vessels of treaty making powers are 
at fault, owners of cargo or personal effects which have been 
lost or injured, will not have, as they do now, a remedy 
against the non-carrying vessel for the whole of their loss; 
that vessel’s liability to them will be limited to a part of the 
loss in proportion to the gravity of her fault; but the cargo 
owner will have, what under the Harter Act he does not have 
now, a remedy against the carrying vessel for that proportion 


* The provisions of Art. 4 of the 
draft treaty as adopted at the Brus- 


sels Diplomatic Conference, 2nd 
Session, 16th-20th Oct., 1905, are 
as follows: 


Article 4. 
If two or more vessels are in fault 
the liability of each vessel is pro- 
portional to the degree of its fault. 


The damage caused to (a) the ves- 
sels, (b) their cargoes, (c) the 
property of passengers, crew and 
other persons on board, shall be ap- 
portioned between the vessels in 
fault in the said proportions, and 
the vessels so in fault shall be sev- 
erally liable to the extent of their 
said proportions and no further. 
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of the value of his cargo for which the non-carrying vessel is 
not liable. He will be reimbursed in full, but will have to 
proceed against both vessels in fault, instead of against the 
non-carrying ship aione. 

The question now arises, should these important changes 
in our law be conceded and the treaty adopted for the sake 
of uniformity? 

The object of this paper is to show that they should be, 
even if (which is not conceded) these changes in our law do 
not satisfy our conceptions of what the law should be in the 
abstract, so nearly as the doctrines now administered and in 
vogue. 

As to the first change, the division of damages according 
to the gravity of fault, instead of dividing them equally be- 
tween the two vessels at fault, public opinion in -this country 
seems to favor this change, and it is not necessary now to deal 
with it. 

To the second change, the limitation of the rights of the 
cargo owner against the non-carrying vessel to a part of his 
whole loss proportioned to the gravity of the fault of that 
particular vessel, considerable opposition has been made in 
the interest of cargo owners and underwriters in this country. 

The argument against adopting this provision of the treaty 
seems to be something of this sort: This is a cargo own- 
ing country, not a ship owning one: we export goods, but | 
not in our own ships; it is therefore for our interest that cargo 
owners, being cut off by the Harter Act from suing the 
carrying ship, should be able to recover their losses 
in full from the non-carrying ship, if she is in fault, and that 


* Under Articles 4 and 10 of the 
proposed treaty, the proportional 
and several liability would seem to 
apply only to actions in rem. 

The joint and several liability, or 
rather in this country under the 
Harter Act, the sole liability of the 
owners of the non-carrying ship 
would remain as it is, and the Har- 
ter Act (27 U. S. Stats. at large, 
445), would be repealed only so far 
as it applies to actions in rem upon 
collisions between vessels of the 
treaty making powers. 


Art. 10 of the draft treaty, as 
adopted at Brussels, is as follows: 


“Without prejudice to further 
conventions which may hereafter 
be entered into, it is hereby agreed 
that the provisions of this conven- 
tion shall not affect the nature or 
extent of the liability of shipown- 
ers as at present defined in each 
country, nor any obligations arising 
out of the contract of affreight- 
ment or other contracts.” 
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this is just, because the cargo owner is innocent of any fault 
contributing to the collision, while the shipowner whose ship 
is partly in fault for the collision is a wrongdoer: it is fur- 
ther assumed that the present American rule is the universal 
rule in every nation except England, and that this propor- 
tional liability is a concession made by the other nations to. 
the British shipowner who has stood out for this in his own 
interest, as a shipowning rather than a cargo owning nation, 
and not a wise concession for us to make. 

It is true that in foreign commerce ours is at the present 
time a cargo owning country rather than a shipowning one. 
It was not so fifty years ago, and probably will not be so fifty 
years hence.® 

And it is also true that from the time of the decision of 
The Atlas, 93 U. S., 302, up to the passage of the Harter Act 
(Feb. 13, 1893, 27 U. S. Stat. at Large, 445) it was constantly 
held by our admiralty courts that where two vessels in colli- 
sion were both in fault, an innocent owner of cargo in either 
vessel could recover his whole damage of either vessel and was 
not bound to pursue both: but this is no longer the law of 
the United States, as applied to foreign commerce. 

By the Harter Act of Feb. 13, 1893 (U. S. Stats. at Large, 
445), neither the carrying vessel unless carelessly fitted © 
out nor her owners are any longer liable for dam- 
age by collision to the owner of her cargo, and the 
whole responsibility to the owners of cargo is now 


put upon the non-carrying 


’ The following statement is 
taken from the Marine Review: 

“During the year 1903 not one 
American ship entered or cleared 
from a single port in Germany, Rus- 
sia, Sweden, Norway, Denmark, 
Austria-Hungary, Greece or the 
Netherlands. 

We have the largest navigable 
coast line on earth. We have the 
largest export trade on earth and 
relatively the smallest merchant 
marine. 


Last year we paid in freights to 


vessel: the vessels are no 


ocean-going ships $200,000,000. We 
carried only 7 per cent of this in - 
American ships, the balance going 
to foreigners, or $186,000,000 in gold 
going out of the country in one 
year for that item alone. 

In 1821 we carried 88 per cent of 
our own foreign commerce. In 1903 
we carried 7 per cent. And yet dur- 
ing that period the total volume of 
our commrce had ncreased twenty 
fold.” 

It does not seem likely that this 
will be allowed to go on much 
longer. 
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longer jointly and severally responsible to the owners of cargo 
as they were before the passage of the act. The Atlas, and 
the cases which follow it in making the carrying and non- 
carrying vessels jointly and severally liable to owners of 
cargo for damage by collision, no longer furnish the rule of 
decision: the Harter Act has extinguished the liability of 
the carrying vessel and her owners both joint and several, and 
the consequence is that the whole liability is thrown upon the 
non-carrying vessel: if she be sunk or damaged the cargo 
owner may make a total loss or be able to recover a part only 
of his loss. This has, of course, largely increased the cargo 
owner’s collision risk, and the consequence is that it must be 
a rare thing for cargo to go uninsured. 

It does not appear, however, that premiums of marine in- 
surance have been increased to meet this increase of risk: no 
doubt the underwriters find that the premiums derived from 
the increased number of those who insure more than offset 
the losses occasioned by the increase of risk. 

The Harter Act abolished at one blow the liability of the 
carrying ship and her owners to her cargo for loss by colli- 
sion, however much the carrying vessel may have been in 
fault, and thus threw the whole liability upon the non-carry- 
ing ship, however little she may have been in fault, if she 
was in fault at all. Under the Harter Act the cargo owner 
can recover nothing of the carrying ship, whether she was 
grossly in fault or not at all, and whether she was sunk or . 
not, though he has a contract with her to carry safely: he 
can recover of the non-carrying ship his whole damage, 
though he has no contract with her and though her fault was 
only slight as compared with that of the carrying ship. If 
the non-carrying ship was not at fault or is sunk and totally 


-lost, he can recover of neither ship: if the carrying ship is 


wholly at fault, he can recover nothing, but if she is partly 
in fault he can recover of the non-carrying ship his whole 
damage and the non-carrying ship can recoup one-half of the 
damage from the carrying ship.® 

Thus it works out, that if the carrying ship is wholly at 
fault she pays nothing to her cargo owner, if she is only part- 
ly at fault she is liable in the end to the non-carrying ship for 


* The Chattahoochee, 173 U. S., 540. 
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one-half of the damage to her cargo: this is certainly an 
absurd result. 


In the case of the Atlas, it seemed just that an innocent 
cargo owner should have a remedy against either vessel in 
fault for his whole damage, because both were more or less 
in fault, and he was not at all in fault, and under our admir- 
alty rules, by which both vessels could be made to contribute 
the one to the other, no injustice would result in the end: 
but since the passage of the Harter Act and the decision in 
the Chattahoochee (wbi supra) great injustice and absurdi- 
ties result from the application of the ru’e, and it should no 
longer be applied: the provisions of the proposed treaty in 
this respect are more just and reasonable.’ 

In nine cases of collision out of ten, the loss is insured and 
the owner of lost or damaged property is indemnified whether 
he was in fault or not. 

If we follow the proposed treaty and make the two vessels 
in fault proportionally liable, it will in practice make very 
little difference to the vessel or cargo owners, for both will. 
almost certainly be insured ; nor will it to any extent increase 
the risk of underwriters of cargo: in fact it would seem to 
decrease their risk: for under the proposed treaty both ves- ~ 
sels in fault would be liable, but each only for a part of the 
loss proportioned to her fault: the whole cargo loss would be 
divided, though not necessarily equally, between them: un- 
der the present law of the United States only one vessel, the 
non-carrying vessel, is liable for the whole loss, and if she be 
sunk nothing can be recovered by the cargo owner either of 
her or of the carrying vessel. 


The proposed change is a much less violent one than the 


7 In the Viola, 60 Fed. Rep., 296, 
Judge Addison Brown discusses the 
effect of the Harter Act upon the 
liability of the non-carrying vessel, 
and is so impressed with the in- 
justice of making the non-carrying 
vessel pay the whole loss of the 
other’s cargo, while the carrying 
vessel under the Harter Act paid 
nothing, that he found it necessary 
to construe section 3 of the Harter 


Act to mean, that the cargo loss, 
i. e., so much of it as would pre- 
viously have been charged against 
the carrier vessel, should now, 
since the Harter Act, be borne by 
the cargo owner, and not by the 
non-carrying vessel. 

See also The Niagara, 77 Fed. 
Rep., 329, 335. 

The Rosedale, 88 Fed. Rep., 324, 
328. 
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Harter Act, which took away at one blow from the cargo 
owner his joint and several remedy against one of the ves- 
sels in collision: yet the Harter Act occasioned no increase 
of marine premiums on cargo. 


Again it must be observed that if the principles of the 
proposed treaty become the law of the United States either 
by legislation or treaty,’ the Harter Act will be to a certain 
extent repealed, for the carrying vessel will then become liable 
to her cargo owners for a part or the whole of their loss, ac- 
cording to the gravity of her fault. Thus, while the proposed 
change takes away from the cargo owners a part of their 
remedy against the non-carrying vessel, which they now have, 
it restores to them their remedy against the carrying ves- 
sel, which they now, under the Harter Act, do not have. 


If, however (which cannot be conceded), the risk of the 
cargo owner would be increased by the proposed change, in 
the interest of uniformity of the law, it should be made: for 
if the law can be made uniform, and then existing inequali- 
ties or unjust features can be equalized and remedied by 
changes of contract, the change should be made, and this is 
one of the cases where underwriters by simply changing the 
amount of premium on marine cargo risks can cover the 
change of risk, for that is all that it is. Judging from our 
experience after the passage of the Harter Act, a much more 
serious change, no such change of premium would take place, 
and it is submitted with considerable confidence that cargo 
underwriters would be benefited by the change proposed, in- 
stead of finding it an injury. 


8 If these changes are made by 
treaty it would only apply to colli- 
sions between vessels of nations 
making the treaty, i. e. only to 
vessels engaged in foreign com- 
merce: it would not apply to colli- 
sions between vessels of the United 
States engaged in interstate or in- 
fra state commerce: it would apply 
in the state courts in cases between 


vessels of the treaty making pow- 
ers 


If the changes are made by 


United States statute, the statute 
would apply both in the state and 
United States courts in cases of for- 
eign or interstate commerce colli- 
sions, but not in the state courts in- 
cases of infra state commerce colli- 
sions: if treated as a change in the 
maritime law, it would apply in ad- 
miralty cases only and not to com- 
mon law cases, even in the Circuit 
Courts of the United States: in ad- 
miralty, it would apply even to in- 
fra state commerce collisions. 
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As to the claim that the present American rule is the uni- 
versal rule in every nation except England, that is by no 
means an exact statement of the case: in most of the Conti- 
nental nations of Europe, in the absence of exemptions in 
the bill of lading, the carrying vessel as well as the non-carry- 
ing vessel is jointly and severally liable to the cargo owner, 
while in the United States under the Harter Act the whole 
liability is on the non-carrying vessel: it is true that it is 
customary in these Continental nations for the carrying ves- 
sel to contract herself out of this liability, but that does not 
change the law: in Holland where both vessels are to blame, 
cargo owners can recover from neither. 

Moreover, it is not correct to say that to adopt the proposed 
change is to adopt the English rule. By the Engilsh rule the 
cargo owner can recover one-half his damage from each of 
the two vessels to blame. By the proposed rule he recovers 
from each a part of his damage proportioned to the gravity of 
her fault. 

If England and the other European nations now consider 
this a wise change to make, why should the United States 
alone stand out against it? This country cannot afford to do 
so save for grave and important reasons. Sufficient reasons 
have not been brought forward up to the present time. 


July 30th, 1906. FREDERIC CUNNINGHAM. 
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“THE QUEST FOR ERROR AND THE DOING OF 
JUSTICE.”* 


Mr. President and Gentlemen of the Bar: 

In 1887 a committee of the American Bar Association re- 
ported to that body, after a careful investigation of the sub- 
ject, that new trials were granted in forty-six per cent of all 
causes that were brought under review in appellate courts 
in this country. It was further found that in sixty per cent 
of these causes, the appeal turned upon questions of pleading 
and practice. I myself have recently looked into this sub- 
ject with respect to seven representative states of the Union, 
for the period extending from 1895 to 1900, and find that the 
conditions reported to the Bar Association have not improved, 
but, on the contrary, have in some respects grown worse. 
This morning’s Chicago paper contains an account of a per- 
sonal injury case that had been to the supreme court of IIli- 
nois four times and had just been tried again and started on 
its weary journey for another review. 

These facts point unmistakably to the capital vice of Amer- 
ican law, viz., its instability of administration, the frequent 
retrials of the same controversy. For the purpose of compari- 
son and of seeing whether this condition is a necessary evil, 
I have examined the law reports of England for the period 
extending from 1890 to 1900, and I find that of all the causes 
that were brought under review on appeal in that country, 
new trials were granted in less than three and one-half per 
cent. Here is a country having the same body of substantive 
law that we have, having substantially the same practice 
that we have, and yet the result in the one case is new trials 
in forty-six per cent of all causes brought under review, and 
in the other in less than three and one-half per cent. 

What is the cause of this difference? I know that there 
are several minor causes to which attention might be di- 
rected, but the fundamental defect of our legal administration 
is the doctrine that, where error is found, prejudice will be 


2 An address delivered by Hon. Charles F. Amidon before the 
Minnesota State Bar Association, at its annual meeting in April, 1906. 
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presumed. That is the difference between the English and 
Amrican administration of law. In England there is no such 
thing at the present time as a bill of exceptions. On an ap- 
peal there in a common law action, the same as in a chancery 
case, the appellate court looks to the substance and merits 
of the controversy. A copy of the pleadings and of the writ 
ten instruments that have appeared in the trial of the case 
is furnished to the appellate court, together with a transcript 
of the evidence, or more frequently a transcript of the brief 
notes of the presiding judge, and then the question is not, is 
there error in the proceedings of the trial court, but the ques- 
tion is, is the judgment just, and, if it is, it is let alone. This 
doctrine that where error is found, prejudice will be pre- 
sumed, removes the cause at once from the region of reality 
and fact into the thin air of presumption and metaphysics. 
The record is there, why presume prejudice? Why not look 
at the record and see whether prejudice in fact occurred? 
That is, whether the error is of such character as to produce 
a wrong judgment. After litigants have once been led over 
the weary course of justice, there ought to be at the end peace 
for both, and permanent fruition for one. It is the primary 
object of courts, and of the department of justice, whose min- 
isters we are, to settle the controversies of men and not to 
keep them in everlasting agitation. 


Let us look at this matter a little more closely. I am not 
going to talk to you today theoretically. All that I shall 
say will be based upon long and well tried experience. The 
doctrine of new trials is almost unknown on the continent of 
Europe, because there they have no rules of evidence such 
as we know; they have no doctrine of precedent such as we 
have, and every cause in their courts comes up to be tried as a 
separate cause upon its merits. I am not speaking in advo- 
cacy of that doctrine at all. I am simply speaking of it as a 
fact of judicial history. In England, such a thing as a new 
trial in a chancery cause has not been known for more than 
fifty years. Of course, having the same procedure as we 
have, questions will arise such as with us would necessitate 
the granting of new trials, but they avoid this hardship upon 
litigants. For example, with them there is no such thing 
as rules of evidence in a chancery cause as a basis of error. 


XUM 


evidence, not to the trial court, but to the court of appeals; 
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To be sure the rules of evidence are administered and applied 
there, but their violation has nothing whatever to do with the 
review of the cause on appeal. But suppose that evidence has 
been excluded by the trial judge which ought to have been 
admitted, how will an English appellate court deal with such 
a situation? Surely that would present a case with us that 
would have to go back to the trial court, but what does the 
English appellate court do? Let me give a concrete illustra- 
tion, for that will be plainer than any abstract statement. A 
few years ago a case arose in which the evidence of ‘parties 
resident in South Africa seemed to be important for the de- 
termination of the controversy, but to get that evidence would 
have delayed the cause for months, and the chancellor thought 
that the evidence was not of sufficient importance to justify 
the delay. He took a partial admission and insisted upon 
disposing of the case. An appeal was sued out and the court 
of appeals took a different view in regard to this evidence ~ 
from that which was applied by the trial judge, and thought 
that it ought to be produced in order to fully and fairly dis- 
pose of the cause. What did they do? Simply entered an 
order opening the appeal and appointing a master to take 
that evidence in South Africa and directing him to report the 


and when the evidence had come in, the appellate court pro- 
ceeded to dispose of the cause upon the record thus produced. 
They found that the chancellor had disposed of the cause 
properly upon the evidence that was before him, but they also 
found that he had been mistaken in holding that the excluded 
evidence was not important, and they proceeded to enter a 
decree then and there for the opposite party and thus ended 
the controversy. The same practice has obtained to some 
extent in the chancery courts of this country, but it is grad- 
ually falling into disuse under the doctrine of error that I am 
criticising, and the more common rule now is to reverse even 
equity cases for mistakes in the reception or rejection of evi- 
dence. 

But what about common-law causes in England? When 
the Judicature Act was adopted in 1873, a provision was in- 
corporated in it authorizing the high court to regulate all 
matters of pleading and practice by rule, and there never 
was an instance that showed the supreme wisdom of the Eng- 
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lish as administrators of law more conspicuously than did 
that provision. The Judicature Act in England would not 
cover more than four pages of your new code in so far as it 
deals with matters of practice and pleading. Its most import- 
ant provision is the one which authorizes the judges of the 
high court to make these rules. There the courts control all 
those matters of procedure which we have embodied in stat- 
utes and thus thrown down before the legislatures to amend 
and keelhaul, often according to the wishes of some lawyer 
who has been elected to the legislature, and who has had some 
unfortunate experience which he wishes to avoid for the fu- 
ture. I do not know how it is in this state, but in the state 
where I reside most of the amendments to the code of civil 
procedure have had just that origin. Now, what is the prac- 
tice in England? All matters of pleading, serving of pro- 
cess, amendments, provisional remedies and appeals, all those 
subjects that you deal with in your code, are there dealth with 
by rules and that method keeps the practice in the hands of 
the court. The statute provides that the court must meet at 
least once in five years to revise these rules, and they may 
meet oftener upon the call of the Lord Chief Justice. What is 
the result? They have now a body of practice that is the result 
of the highest legal wisdom. Not merely the thought of the 
judge or lawyer, but it is the steady growth of experience. 
That body of rules has been revised and enlarged and revised 
again to bring the administration of the law up to the highest 
possible degree of efficiency. , 

In 1873, in the first body of rules that was adopted, is found 
this provision: “A new trial shall not be granted on the 
ground of the misdirection of the jury, or of the improper 
admission or rejection of evidence, unless in the opinion of 
the court to which the application is made, some substantial 
wrong or miscarriage of justice has been thereby occasioned 
on the trial.” The same provision had already been made in 
regard to matters of pleading. That simple provision has 
eliminated from the trial courts and from the courts of ap- 
peal all those fine points of practice which cause the Ameri- 
can trial often to resemble a fight instead of an investigation 
of the truth. Inasmuch as these small matters are unavailing 
anywhere in the course of justice, they are passed by. The 
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cause at every stage is dealt with on its merits. This fact 
breathes from every page of the English reports at the pres- 
ent time, and I am informed by those who have seen the work- 
ings of the administration of justice in those courts, that it 
is even more conspicuously manifest where one can see the 
trial in actual progress. What is the effect of this change? 
First, no cause has appeared for the second time in an appel- 
late court in England for more than thirty years. Such a 
thing is absolutely unknown there at the present time. Sir 
John McDonald, a special master, who has as part of his 
duties, the collecting of judicial statistics, reports the result 
of those statistics for the year 1904. Let me call attention to 
just one feature of it. During that year five hundred and 
fifty-five cases were brought before the Court of Appeals on 
review. Out of those appeals, three hundred and thirty-nine 
were dismissed, no substantial error being found in the pro- 
ceedings of the trial court; in thirty-four of the cases the 
judgment of the trial court was modified and affirmed; in 
one hundred and eighty-two of the cases fundamental error 
was found in the proceedings of the trial court; in other 
words, it was found that the judgment was wrong. Now, 
what happened? Were those one hundred and eighty-two 
cases tumbled back upon the trial court to be threshed over 
again? Not at all. In only seven out of the one hundred 
and eighty-two cases was it found necessary to send the case 
back to the trial court. As to the rest, the appellate court was 
able, upon the record before it, to enter the judgment which 
the merits and justice of the cause required. Is such judi- 
cial administration possible in America? Probably not to 
the full extent. The Seventh Amendment to the Federal 
Constitution and similar provisions in state constitutions for- 
bid the re-examination of questions of fact in appellate courts. 
It is possible, however, for courts of review in America to 
apply the English rule, that no judgment shall be reversed 
for error unless that error has resulted in a miscarriage of 
justice. And if such a practice were consistently adopted 
and applied, it would simplify the practice in our trial courts 
and eliminate the great majority of new trials, which are now 
the bane of American law. 


It is likewise true that the limitations of appellate courts 
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in the states are mainly of their own devising. The usual 
constitutional provision is that supreme courts shall “exer- 
cise appellate jurisdiction only.” It was for those courts 
to define what might properly be done under that power. The 
language excludes nothing necessary to an efficient adminis- 
tration of the law. But because it was easier and more ex- 
peditious to find error and presume prejudice than to examine 
the record as a whole to ascertain whether substantial jus- 
tice had been done, and because they were greatly over- 
crowded with work, they have adopted the summary method 
of presuming prejudice whenever error is found. The result 
has been to make them in actions at law courts simply for 
the correction of errors, bound to order retrials in the lower 
courts until an infallible record is produced, or the litigants 
are worn out or dead. The hardship of this practice becomes 
impressive indeed, when it is remembered that the unfortu- 
nate litigants are in no way blamable for the errors which 
bring upon them such disastrous results. 


Gentlemen, what is the effect upon your profession of this 
doctrine that where error is found, prejudice will be pre- 
sumed? In the first place, it puts every lawyer on the quest 
for error. In so far as I have been able to observe, there are 
two motives that animate each lawyer in the trial of a cause 
in our courts; get a victory if you can, but under no circum- 
stances fail to get error into the record. If these little mat- 
ters are of equal importance in the court of review with the 
substantial matters of justice, of course, they must receive 
in the mind of the lawyer the same attention. It has been 
one of the serious faults of the legal profession throughout 
its entire history, not only in America but in England and in 
Rome, and wherever legal systems have been built up, to 
exalt matters of practice above matters of substance. Those 
points are so interesting, they lead us into such a delightful 
field of research! I have in mind now quite a distinguished 
lawyer who spent three months preparing himself to be prop- 
erly surprised by an adverse ruling on a question of pleading. 
Now, I know how those points look. I have been in practice, 
too. You get one of them, and it is so accurate, it is so well 
defined, it doesn’t lie out in those regions of discretion like 
matters of fact. The lawyer with one of those nice points, 
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spends weeks and months polishing it up and looking at it 
so closely that really at the end of that time it looks to him 
bigger than Pike’s Peak, and when the judge at the trial sim- 
ply brushes it aside he feels that the very pillars of the temple 
of justice have been torn down. In fact, it often occurs that 


that little point is all that he has, and when it is destroyed, 
he is left naked before his enemies. 


I think, as a rule, gentlemen, you like the judge best who 
keeps his hands off—I have heard some of you say that. That 
is not the method of the English judges to whom I have re- 
ferred. If you were to step into an English court and see a 
cause in the progress of trial, the one thing that would im- 
press you above all others would be that the judge and the 
lawyers are all bent on getting at the substance of that cause. 
The fact that has impressed me most in keeping track of 
English decisions during the last twenty years is this: the 
skill and the zeal which the trial court and the trial counsel © 
display in putting the record in such shape that the cause 
may be disposed of in the appellate court on the merits, pro- 
vided the appellate court takes a different view of the con- 
troversy from that taken by the trial court. 


What is the effect of this doctrine of error upon the trial 
judge? Instead of having his mind centered upon the sub- 
stantial merits of the cause it will often happen that he is 
bewildered by a multitude of perplexing small questions of 
practice in which the cause is constantly embroiled. I re- 
member talking with a distinguished federal judge in the 
West who, a few years ago, was traveling in England and 
was invited by Lord Bramwell to take a seat with him on the 
bench while he was holding court in Manchester. A personal 
injury case was on trial, and a witness was proceeding to give 
a somewhat informal, but really substantial and accurate ac- 
count of how the accident occurred, when council for the de- 
fendant arose and objected to the evidence and Lord Bram- 
well reprimanded him for interfering with the trial of the 
cause. A little later he thought the situation was growing 
more serious and he arose again to pray an exception. Lord 
Bramwell informed him that it was his duty to keep the trial 
of the cause within proper limits and that he considered him- 
self capable of discharging this duty. A little later something 
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more serious, in the mind of the lawyer, arose and he again 
ventured to object, when he was sharply reprimanded by the 
presiding judge and told to take his seat, and informed that 
if he interrupted the trial again he would be fined for con- 
tempt. 

Now, Lord Bramwell was old at that time and possibly ar- 
bitrary, and I do not commend the practice, but he did not 
forfeit the respect, I can assure you, of the English barristers 
who were engaged in the trial of that cause. They knew him 
to be one of the greatest judges that ever presided over any 
court, and I will say that even his arbitrary methods would 
be better than the petty wrangling over small points of evi- 
dence that consume so much of our time. 


But, gentlemen will say, if we don’t reverse these cases for 
error, what will become of our rules; what will become of the 
rules of pleading and the rules of evidence, if we don’t re- 
verse these cases for their violation? Again, I appeal to ex- 
perience. What has happened in England? For more than a 
generation it has been impossible to base error on any matter 
of practice, pleading or evidence, unless it was fundamental 
to the cause. What has been the result? Are the rules of 
pleading thrown away in England? Are the rules of evidence 
disregarded in their courts? By no means. It is the testi- 
mony of all who are familiar with English practice that the 
rules of pleading and the rules of evidence are much better 
observed there than they are with us. So the fact that causes 
are not reversed because of errors in matters of pleading or 
practice, or evidence, has nothing whatever to do with the 
observance of those rules. And yet, a distinguished court be- 
fore whom many of you have practiced, recently reversed a 
case because the cross examination of a witness was per- 
mitted to extend somewhat beyond the examination in chief, 
and the reason assigned was, what will become of the rules of 
evidence unless we enforce them by a reversal of the cause for 
their violation? 


Some of you might say, as has sometimes been said, that 
this practice of English courts cannot obtain here because 
with us trial by jury is secured by the constitution. Is the 
right of trial by jury any more sacred in America than it is in 
England? Was not the provision found in our constitutions 
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securing that right taken from Magna Charta? Is it not as 
much a matter of constitutional law in Engalnd that a man 
with a proper cause shall have a trial by jury as it is here? 
Most certainly it is. Is there any provision in any constitu- 
tion that you know anything about that secures to a man 
the right of several trials by jury? Is there any provision 
in any constitution that you know anything about that se- 
cures to any citizen an absolutely infallible trial by jury? 
Trial by jury with us ought to mean just what it means in 
England—that a party shall have the right to have contro- 
verted questions of fact passed upon in the trial court by a 
jury. It ought not to hamper the power of appellate courts 
here to do justice any more than it does there. The verdict 
of a jury is a means and not an end, but with us it has become 
a final goal—and all our endeavor is directed to obtaining a 
verdict free from evidence which might possibly prejudice 
and from law which might possibly mislead. I shall never 
forget the remark of the most distinguished jurist that this 
state has ever produced; and one of the most distinguished 
jurists of this country, the late Judge Mitchell—on this sub- 
ject of jury trials. He said to me once, when discussing it, 
“The English have had the good sense to keep trial by jury 
on earth as an instrument for doing justice between man and 
man here in this world; whereas we in America have worked 
it up into the thin air of presumption and metaphysics.” The 
jury, like every other instrumentality for the trial of causes, 
exists for the purpose of justly settling controversies between 
man and man, and when the controversy has been settled 
justly, the litigation should end. 


I remember reading recently a decision of the Court of 
Appeals of New York in a murder case in which an Italian 
was upon trial for a most cold blooded murder of his wife. 
The Court of Appeals reviewed the evidence carefully, step 
by step, demonstrating its absolutely conclustve force, but 
upon the trial the defense of insanity had been interposed, 
and one of the errors assigned related to a hypothetical ques- 
tion that had been asked of a physician. This question was 
not in proper form. It was the last error examined by the 
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court. They sustained the error and reversed the cause and 
wound up the opinion with that apology with which we are 
so familiar, “We regret exceedingly to reverse this cause, for 
the record leaves not the slightest room for doubt of the de- 
fendant’s guilt, but the defendant was entitled to a trial by 
jury, and there is no telling what the jury would have done 
if this evidence had not been admitted.” Well, while the 
court was in the business of presumption, presuming preju- 
dice from error, why not just presume that the jury would 
have done its duty? That ‘would have been a more rational 
presumption than to reach out into the region of speculation 
and presume that the jury would not have done its duty, 
when the record made plain, as the court itself said, beyond 
the possibility of a doubt, what that duty was? 

What is it that this rule that I am considering requires of 
the trial court? Not justice, but infallibility. Now, consider 
the circumstances under which the trial is carried on. The 
primary duty of the trial judge is to proceed with the cause. 
If he stops to debate and investigate all the questions that 
will arise in the course of the trial, he is sure to fall into 
error. He has no time for the investigation. He must pro- 
ceed with the cause on its merits, giving to these questions his 
best judgment as they arise, and if the appellate court, hav- 
ing abundant leisure to investigate the matter, finds that the 
trial court has fallen into error as to a matter of practice or 
pleading or evidence, then, unless that error causes; as the 
English rule puts it, a miscarriage of justice, the error should 
be disregarded. 

I am not so uninformed as to contend for one moment that 
matters of practice or pleading are not important, for some- 
times they go to the very foundation of the cause; but it is 
my observation, and I know it is the observation of most trial 
judges, that it is very seldom indeed that it is necessary to 
sacrifice substantial justice to these matters of procedure. 
There is no scourge in the hands of the strong against the 
weak like this scourge of new trials. It can wear out the 
strength and endurance of the weak, and it has been used for 
that purpose. It is not necessary, as I have pointed out to 
you as a matter of actual experience, that it should continue. 

The administration of the criminal law has nearly breken 
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down in America under the application of this rule. After 
an experience of one hundred and twenty-five years, we have 
not that swiftness and certainty of legal action, that respect 
for law, which ought to characterize a civilized people; on the 
contrary, this principle has brought inefficiency in legal ad- 
ministration, a pestilence of refinements and new trials, and 
such a reign of disregard for law among high and low, rich 
and poor, as has seldom been seen in civilized nations. What 
are we going to do about it? There is nothing which stands 
in the way of the adoption of the remedy which I have tried 
to point out. Among the remedies that have been suggested 
in this country is that recommended by one of our distin- 
guished judges, that the right of appeal in criminal cases be 
abolished. That remedy can never be applied in America. 
The right of appeal has lasted too long and the possibilities of 
injustice are too great. Our people will never consent to 
abolish that right. But it is possible to say this: that when 
a jury has tried a man charged with crime and found him 
guilty of the offense with which he is charged, that the judg- 
ment shall not be set aside for errors which do not go to the 
very substance of the cause. We can say without robbing 
any man of any right, that if the judgment is just it shall 
stand.. The criminal procedure which we have in our courts 
today, instead of speaking to us of the present time, takes us 
back to the time of the Stuarts in England. We have abol- 
ished all the savagery of the old English common law of 
crime, but we have kept right along the procedure and refine- 
ment which the English judges devised to save men from the 
vengeance of that savage code. If we go back to the time of 
the Stuarts, the great body of crimes were political and re- 
ligious and were mainly prosecuted for political ends. All 
that has been done away with. As a learned jurist lately 
said: “We have long since passed the time when it is possi- 
ble to convict an innocent man, and the problem which con- 
fronts us today is whether we cannot convict a guilty man.” 

During the last seventy-five years nowhere in the British 
Empire has a man been snatched from the custody of the law 
and sacrificed to mob violence. That, gentlemen, is to me the 
sublimest legal fact of the past seventy-five years. Nowhere 
in the British Empire, including South Africa, Australia 
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and British America, has a single human life been snatched 
from the custody of the law and sacrificed to mob violence. 
That is respect for law organized into human character. Let 
me place before you our own experience. Suppose what has 
repeatedly happened in some of the oldest states of this 
Union, when a man under arrest, charged with crime, has 
been snatched from the custody of the law, taken to a public 
place,’ tied to a post, acid poured in his ears and eyes, his fin- 
gers, and toes cut off as mementoes of the event, and women 
then applying the torch in his execution —suppose that had 
occurred in the Philippine Islands, what would we have said 
about the fitness of the Filipinos for self government? 

I say that our administration of the criminal law has 
broken down. It is an unworkable machine. I know we con- 
vict men and send them to the penitentiary, but I state it 
here as a fair statement of the administration of the criminal 
law in America, that if a man has the means to employ 
able counsel, so as to make a fight, as we say, that in the 
great majority of cases he can escape punishment for crime. 
The trial can be so protracted and enmeshed in such a compli- 
cation of pleading and evidence as to result, not in every case, 
oh, no, but in the majority of cases, in error which, under this: 
pernicious doctrine of presumed prejudice, will nullify a con- 
viction. I appeal from this practice to the practice that has 
obtained across the water. The main feature of that prac- 
tice is not the doing away with the right of appeal, it is the 
other matter to which I have already pointed, viz., that only 
substantial error be regarded. 

What have we met here together for? Surely not just to 
talk, or just to hear talk, and go away without its making 
any more impression than a Sunday dinner. Something ought 
to be done by the legal profession to correct this confessedly 
serious fault of American law. As one of the means for its 
rectification, a statute substantially like the following, which 
embodies the rule that has proven so beneficent in England 
for a generation, ought to find a place in all our codes of pro- 
cedure, and, what is more important, in the mind and con- 
science of every American lawyer and judge: 

No judgment shall be set aside or new trial granted in any 
cause, civil or criminal, on the ground of misdirection of 
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the jury or the improper admission or rejection of evidence, 
or for error as to any matter of pleading or procedure unless, 
in the opinion of the court to which the application is made, 
after an examination of the entire cause, the error complained — 
of has resulted in a miscarriage of justice. 
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THE GROWTH, AGGRESSIVENESS AND PERMA- 
NENT CHARACTER OF ANGLO-SAXON LAWS 
AND INSTITUTIONS.* 

Not far from the shores of the Baltic Sea, along the lower 
waters of the Weser and the Elbe, in the early centuries of the 
Christian era, dwelt those warlike, barbarous tribes known 
as Angles, Saxons and Jutes. . 

They were a Teutonic people, possessing neither Chris- 
tian nor Roman ideas, worshipping Woden, their god of 
War, and Thor, their god of thunder; gods, whose charac- 
teristics well portrayed the turbulent, rough and restless 
spirit of their worshipers, for they were rude, hardy, half- 
civilized, bold and courageous—those blue-eyed barbarians of 
the Baltic. They hunted, went to battle, and, as bold, buc- 
caneering pirates, infested the eastern and southern coasts 
of Britain and the northern parts of Gaul—“Sea-Kings, who 
had never slept under the smoky rafters of a roof; who had 
never drained the ale-horn by an inhabited hearth”; who 
braved the tempestuous storms of the North Sea in their 
two-sailed barks, bent on pillage and robbery; who sacrificed 
prisoners to their god of war, and who believed and acted 
upon the principle, that, dying in battle, they would be trans- 
ported to lands of delight, where would be granted to them 
the ineffable joy of forever drinking ale from the skulls of 
their enemies. 

Well might it be asked: Could any good thing come out 
of this Nazareth? 

These people, though rude and but half-civilized, possessed 
a principle of independence and a love of personal liberty, 
to which they clung with all the tenacity of their determined 
natures. Contrary to the rule of ancient governments, they 
recognized the rights of the individual. Their system of gov- 
ernment reached down from the Chief to the individual 
through logically constituted divisions. A number of fami- 


1 A paper read before the Tennessee State Bar Association August 
10, 1906, by Albert W. Gaines of Chattanooga, Tennessee. 
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lies composed the township, the lowest territorial division; 
several townships united to form the hundred; several hun- 
dreds made up the shire and several shires united to form 
the kingdom. The Chief, who was the head of the kingdom, 
was elected from the royal family, the selection being based 
upon the most fitting qualifications and not upon arbitrary 
choice nor any right of primogeniture. To the Chief, al- 
though believed to be descended from Woden, there was 
no servile submission. He possessed no arbitrary authority. 
He was simply the first among citizens, exercising limited 
powers. The old pagan pirates tolerated a chief of their 
own making, but with it they recognised and practised that 

most important principle—individual political rights. Their 
- government was “made for the people, made by the people, 
and answerable to the people.” 

Towards the middle of the fifth century of our era, when 
Rome had abandoned Britain, the warlike Picts and Scots, 
noting the absence of the Roman legions, descended upon the 
Celtish inhabitants for purposes of plunder, pillage and con- 
quest. 

While in itself this incursion was not of special import- 


ance, the results flowing from it changed the history of the 
British Isles. 


The Britons, knowing their inability to cope with these 
northern barbarians, sent a Macedonian cry for help to the 
Angles, Saxons and Jutes. 

The Teutons came willingly, and, having successfully 
driven back the Picts and Scots, and being in a land, whose 
shores they had often ravaged, concluded to remain. The 
invited guests refused to go home. The old pagan pirate 
was pleased with the “precious stone set in a silver sea,” 
and concluded to remain and appropriate its blessings. 
Thereupon ensued a series of wars between the Briton and 
the Teuton, which continued for more than a century and a 
half, furnishing many examples of courage and patriotic 
devotion and giving to English literature a rich legacy in the 
legendary accounts of Prince Arthur and his famous Knights 
of the Round Table. 

But the Briton was driven back foot by foot into Cornwall 
and Wales and the land was occupied by the Anglo-Saxon. 
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The victory over the Britons was a Teutonic, heathen con- 
quest complete. The Teuton displanted the ancient inhabi- 
tant; Christianity gave way to paganism; the Roman law 
yielded to the Teutonic; the Welsh language was displaced by 
the English ; Britain went out, England came in; every thing 
Celtish or Roman was swept away: the Lares and Penates 
of Germania came to guard the firesides of Anglicised 
Britain. 

The Anglo-Saxon laws, customs, religion, society and insti- 
tutions, the township, the hundred, the shire and the king- 
dom were firmly established, and on English soil was im- 
planted that independent spirit which the Anglo-Saxon had 
ever exercised in his ancestral land; that consciousness that 
every individual is a member of the commonwealth and has 
rights as such. 

When the Danes overran England in the ninth century for 
purposes of pillage and plunder; when later they made local 
settlements in Britain and established local Danish dynas- 
ties, and, even when in the eleventh century, Sweyn, King 
of Denmark, mounted the English throne, and when the 
great Canute and other Danish kings ruled in England, the 
independent spirit of the Anglo-Saxon was ever alive and 
alert, and, on the death of Hardicanute in 1042 reasserted 
itself, threw off the Danish yoke and placed Edward, the 
English prince, upon the throne. 

When the Anglo-Saxon came into Britain, Anglo-Saxon 
laws and institutions displaced the Roman—all was Anglo- 
Saxon. When the Dane overran the British Isle and Danish 
kings ruled all England, we would naturally suppose that 
Danish laws would displace the Anglo-Saxon, but not so. 
The northern conqueror made practically no impression upon 
existing institutions, but was himself swallowed up by the 
subjugated English. Anglo-Saxon laws, customs, language, 
religion and institutions survived the Danish Conquest. 

But encroachments upon Saxon laws soon appeared from 
an unexpected quarter. The new King, though born in Eng- 
land and of English blood, was reared in Normandy, and, 
having imbibed Norman ideas, soon showed his foreign sym- 
pathies by surrounding himself with Norman courtiers and 
favorites, whom he installed in places of trust and honor. 
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The contest between the king and the people who resisted 
his Normanizing schemes resulted in the convening of a 
most important National Assembly. To this Assembly came 
the Anglo-Saxon people from the townships, hundreds and 
shires; the English Nation, the “people in the gristle,” as- 
sembled. They banish a Norman Archbishop and other Nor- 
mans, and taught the king and his courtiers that the old 
Teutonic Constitution was alive and that the Anglo-Saxon 
freeman had never relinquished his ancient laws and insti- 
tutions. ; 


Thus the control of the government of England would 
probably have remained permanently in the hands of the 
Anglo-Saxon, had not the Count of Hiesmes, afterwards 
Robert, Duke of Normandy, chanced to see in the running 
brook the pretty feet of Harlotta, the beautiful daughter of a 
furrier of Falaise, and made her the mother of William, 
the Bastard, the Conqueror, the Great. 


How slight the causes which change the course of history! 
An invitation from the Celt makes Britain an Anglo-Saxon 
kingdom; a chance meeting of an amerous nobleman with 
a fair damsel brings about the Norman Conquest. 

With the coming of the Norman, Anglo-Saxon laws and 
institutions were put to the test. Then began a most memor- 
able contest between the Norman king, battling for sovereign, 
absolute power; the Norman barons, striving to preserve 
their prestige; the Church, trying to maintain its ecclesias- 
tical privileges and temporal possessions and the Anglo- 
Saxon people contending for their laws securing liberty and 
personal rights to all. The Saxon was pitted against the 
Norman ; the Common law was in conflict with the Civil law; 
Saxon institutions battled with Norman polity and inde- 
pendence in religion fought in deadly conflict with the 
papacy. 

The contest was most unequal. The Conqueror, after the 
custom of the sovereigns of continental Europe, had assumed 
and exercised almost absolute power. He established feudal- 
ism, and, taking the lands of the Anglo-Saxon, he bestowed 
them upon his Norman followers. In 1086, he required all 
of the holders of land, small and great, to appear before him 
and do homage and acknowledge him the lord paramount, of 
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whom they held their lands. They all became feudal tenants 
of the crown, bound to do military duty. 

The Norman barons, although tenants of the crown, were, 
nevertheless, a highly privileged class, owning the landed 
interests of the realm, controlling many feudal followers, 
who did homage to them as lords of the fee, and composing, 
with the lords spiritual, the Witan, or legislative assembly, 
which made laws, imposed taxes, concluded treaties and even 
assumed to depose kings. 

The Church represented, perhaps, the highest intellectual 
culture of the realm. The archbishops and bishops, besides 
being members of the Witan, exercised a potent influence in 
the ecclesiastical:and temporal affairs of their dioceses. 

Those who would uphold the Anglo-Saxon laws had the 
least show of success. Subjugated, deprived of their lands, 
debarred from official positions, denied the exercise of po- 
litical rights, tenants and feudal vassals of the landed gentry, 
treated as an inferior people and their very name made a 
reproach in the land, it would seem that there was but little 
chance for the success of those laws and institutions, which 
the Anglo-Saxon had brought from the shores of the Baltic. 

No sooner had the Conqueror established himself upon 
the throne, made himself absolute master and begun 
his tyranny over the Anglo-Saxon people, than there arose 
from that people a clamor for the restoration of the Anglo- 
Saxon laws, a clamor which was persistently and effectively 
repeated and re-echoed down the years to come. 

The king yielded to the requests of the people for the laws 
of Edward, the Confessor, who granted a commission to be 
selected from each shire composed of twelve men, or as it 
was expressed: “anglos nobiles sapientes et in lege erudites 
ut eorum consuetuetudines ab ipsus audiret.” 

It is evident that the Conqueror did not intend to grant 
concessions, which he woul permit to be exercised; and, 
while the old Anglo-Saxon laws were not put into force 
under this concession, the Saxon people, nevertheless, had 
scored a victory, for it marked the beginning of concessions 
by the king to a subjugated people, a concession which 
recognised the principles of Anglo-Saxon polity. It was a 
precedent to a people, to whom precedent was ever almost 
sacred. Upon the death of the Conqueror in 1087, William 
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Rufus, probably in recognition of the services of the Anglo- 
Saxon people in his contest with Robert, Duke of Normandy, 
for the crown of England, promised to lend an attentive ear 
to the clamors for the restoration of Anglo-Saxon laws, but 
when he was firmly established upon the throne, he not only 
neglected to redeem his promises of relief, but proved him- 
self a tyrant, regardless of the rights of his subjects. 

When, upon the death of the Red King, his brother, Henry, 
“put his brows within a golden crown and called himself a 
king,” he listened to the people’s appeal for redress, not 
probably because he was born in England, nor because he had 
married a Saxon wife, nor yet in recognition of the timely 
aid rendered him in his contest with the Duke of Normandy, 
but because, having grave doubts of his rights to the throne, 
he desired the good will of the people, whose assistance he 
might again need to enable him to hold the crown. 

He granted a liberal charter, which was thoroughly Anglo- 
Saxon in tenor, in which he made liberal concessions to 
barons, church and people, which tended to abridge the power 
of the king and which became the groundwork of Magna 
Charter. 


The granting of this charter, although violated ly the 
king, was an important advance, and by it inroads were 
made upon the claimed prerogatives of the crown. 

Stephen, the Usurper, confirmed the charter, violated it 
_ and ended his despotic reign in 1154 much to the relief of his 
alienated subjects. 

Pausing at the close of the strictly Norman dynasty to 
observe the status of the struggle, we find that during the 
reigns of William, the Conqueror, and his two sons and 
grandson, while Norman barons held the lands, offices and 
places of trust, while Norman kings ruled arbitrarily and 
despotically,. while Norman kings, barons and prelates exer- 
cised the executive, legislative and judicial functions of the 
government, they not only made no inroads upon Anglo- 
Saxon polity, but a recognition of Anglo-Saxon laws had 
been forced and that, too, at the hands of a people having 
neither lands nor official positions, looked upon by the Nor- 
mans as inferiors and occupying the position of feudal vas- 
sals. The Anglo-Saxon had not become Norman nor assim- 
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ilated Norman ideas, but had practically absorbed his Nor- 
man conquerors and maintained the kingdom as thoroughly 
English. 

In 1154, the first of the long line of Plantagenet kings 
ascended the throne in the person of Henry II. His descent 
from Edmund Ironsides inspired the Anglo-Saxon with the 
hope that his reign would be characterized by just dealings 
with his English kinsmen. In this, however, they were 
mistaken. He confirmed the charter of Henry I, but his 
confirmation was “as sounding brass and a tinkling cym- 
bal,” as his promises were speedily followed by repeated 
violations of the charter. : 

While the king trampled under foot the rights of the peo- 
ple, he found his master in the Pope of Rome. In the year 
1164 were passed the Constitutions of Clarendon, which 
were aimed at the clergy and the Roman See, forbidding 
the clergy to appeal to any power outside of the realm 
without the king’s consent, or to go out of the realm with- 
out the king’s license. Upon the murder of Becket, the 
king was promptly excommunicated, which act brought 
him a penitent to Rome where he submitted to being 
scourged by the bishops, being literally brought to the feet 
of the Pope, where in humiliation he atoned for his rash- 
ness by kissing the Pope’s great toe. 

Henry II was succeeded by his rebel, unenglish son, Rich- 
ard I, that 


“Richard who robbed the lion of his heart, 
And fought the holy wars in Palestine.” 


Richard’s romantic reign may be characterized as a crazy 
combination of crusades and chivalry. 

Spending but four months of his time in his kingdom, he 
cared nothing for his English subjects, except to extort 
from them money with which to defray the expenses of his 
crusades and pilgrimages. He resorted to all the various 
methods of arbitrarily enforcing the payment of money into 
his coffers. The revenues and manors of the crown were 
sold, offices of trust were disposed of for a consideration, 
taxes were often levied without the consent of the Great 
Council, and he openly announced that he “would sell Lon- 
don, if he could find a chapman.” He did not hesitate, on 
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his return from his pilgrimages, to turn out the officers who 
had purchased their places. 

It would appear, therefore, that during the reign of the 
Lion-Heart, Anglo-Saxon laws had suffered a decline. But, 
while Richard made no concessions, and while he and his 
foreign soldiery ruled with arbitrary and despotic power, 
the people were quietly insisting upon their rights, and the 
manner in which they emphasized their demands during the 
next reign showed that they had taken no backward step 
in their determination to secure their ancient rights. 

Sometimes a bad king is a good thing—an arbitrary ruler 
a benediction. So it proved with John Lackland, who came 
to the throne in 1199. He lost Normandy to France, in- 
curred the enmity of the barons by arbitrarily levying taxes 
against them, quarreled with the clergy, drove the monks 
from the abbeys, seized their treasures, despoiled their al- 
tars, appropriated crosses, images and other sacred relics, 
and defied the Vatican, boldly declaring that “no Italian 
priest should tithe or toll in his dominions.” 


Thus it was that the people were able to enlist both barons 
and church in their crusade for their rights; and in 1213 the 
king thought it advisable to listen to their clamors, and 
he directed that the sheriff should summon to the General 
Council four discreet men from each shire to come and speak 
with the king about the affairs of the realm, “ad loquendum 
nobiscum de negottiis regni nostri.” 

While this summons, as stated, was only for the purpose 
of consultation, and did not, it seems, recognise the right 
of the people to legislate, it was important because it was 
a summons. The matter of a summons was of vital import- 
ance to the Saxon people, for the lords temporal and the 
lords spiritual had ever claimed the right of personal sum- 
mons to all assemblies. Summons was the essence of the 
peerage. It was so in the Witan when William, the Con- 
queror, gathered his assembly at Salisbury in 1086; and the 
Witan, composed of lords claiming the right of summons, 
gradually grew into the House of Lords, carrying the right 
of summons with them, but it was not conceded since the Nor- 
man Conquest that the people had the right to insist upon 
being summoned. Hence, when King John in 1213 issued 
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a summons for men from each shire, it was a victory for 
the old Anglo-Saxon laws. 

But the Anglo-Saxon was not satisfied with the object of 
the summons. He wanted to be summoned, not merely to 
consult and advise—he insisted upon the Saxon laws of: 
Edward, the Confessor, and the charter of Henry 1, and in 
the year 1215 his persistence was awarded when King John 
granted the Magna Charter at Runnymede. 

This charter did not spring up voluntarily, nor was it a 
concession to an impromptu demand. It was based upon 
the Anglo-Saxon laws, which had been kept alive in the 
hearts of the English people, and was the answer to their- 
continued, unremitting struggle for their ancient rights. 

We are not ignoring the Norman influence in shaping 
the destinies of England. The Norman blood improved the 
Anglo-Saxon, and the infusion of Norman French into the 
English language enriched it; but the liberties of England 
were founded upon the Saxon laws. It was the Saxon who 
clamored to the Norman king for the restoration of Anglo- 
Saxon laws. The Saxon laws of Edward, the Confessor, 
were confirmed ‘by the charter of Henry I, which became the 
groundwork of Magna Charter. The Great Charter was, 
therefore, the legitimate descendant of the Saxon laws im- 
ported from the shores of the Baltic. King John’s arbitrary 
and despotic treatment of the barons and the church thus 
made possible the enlistment of the nobility and the ecclesias- 
tical power in behalf of popular liberty. But John was a 
shrewd politician. He foresaw that he could not success- 
fully contend against barons, church and people combined ; 
and, therefore, when the Pope had excommunicated him and 
called upon Philip of France and other Christian princes to 
punish the wicked John, he became quite penitent, and, ih 
a fit of seeming piety, granted a charter, in which, for the 
remission of his sins and those of his family, he resigned 
England and Ireland “to God, to St. Peter and St. Paul and 
to Pope Innocent and his successors in the Apostolic Chair.” 
Then, although he had signed the Great Charter, he appealed 
to the Apostolic See. 

Pope Innocent, now considering himself the feudal lord 
of all England, proceeded to issue a bull annulling and abro- 
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gating the whole charter as unjust and as obtained under 
compulsion, and as derogatory to the dignity of the Apostolic 
See. He prohibited the barons from executing it and the 
king from observing it, excommunicated all who should at- 
tempt to carry out its provisions and absolved all from oaths 
taken to maintain it. 

But in Magna Charter was too much Anglo-Saxon law, 
and in the people was too much Anglo-Saxon blood to submit 
to the unwarranted attempt to make England a fief of the 
Holy See. The insolent mandate of the Pope was wholly 
disregarded, and the people insisted upon the terms of the 
charter and the recognition of Anglo-Saxon laws. 

John died the year following the granting of the charter, 
and was succeeded by Henry III, an extortionate beggar, who 
cared nothing for the welfare of his subjects and trampled 
their rights under feet. Notwithstanding this, however, 
Anglo-Saxon laws made some advance. In 1224 each shire 
sent to the assembly four knights chosen by the milites et 
probi homines, and in 1254 royal writs issued for two knights 
from each shire, but it is probable that they were empowered 
only to advise as to the affairs of the realm. Certain it is 
that in 1258 when under the Provisions of Oxford the Barons 
took charge of the government, each shire was directed to 
select four knights who would inquire into the condition of 
their respective shires and report to a parliament to be held 
next year. 

But these summonses were not what the Saxon wanted. 
The barons grew tyrannical, and under pressure from the 
people, in 1265 the Earl of Leicester issued summonses for 
two knights from each shire and two burghers from each 
town. 


The contest with Henry II, which resulted in the call of 
knights and burghers to parliament, is generally alluded to 
as the Barons’ War. While much credit is due to the rebel 
earl, and, while some of the barons aided him, the barons 
generally leaned rather to the king and the main dependence 
of the Earl of Leicester was upon the Anglo-Saxon people, 
and the call to parliament was largely in response to their 
continued clamors for their ancient laws and institutions. 

This call of knights and burghers was the beginning of 
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popular representation in parliament. It was the birth of 
the House of Commons, and the House of Commons was the 
child of Anglo-Saxon laws. During the reign of Edward, 
the First, sometimes styled the English Justinian, matters 
rapidly turned toward a recognition of Anglo-Saxon polity. 
In 1295 the king summoned knights and burghers to parlia- 
ment, and it is to be noted that they were summoned from 
the old Anglo-Saxon shire-moots, and that they were sum- 
moned to makes laws, ad faciendum, and not merely for the 
purpose of discussing the affairs of the realm, ad loquendum, 
as the summons of King John read in 1213. 

It is interesting to note the character of the legislation 
after the Anglo-Saxon took hold. In 1290 was passed that 
famous statute commonly known as the statute Quia Emp- 
tores, which abolished subfeudatoin and was the entering 
wedge toward untrameled alienation. In 1297, the Confirm- 
atio Cartarum was wrung from the king, taking away from 
him all right of arbitrary taxation, and enacting that “no 
manner of aids, tasks or prizes should be taken, except by the 
common assent of the realm.” 

In 1306 the great Statute De Tallagio Non Concedendo 
was passed, enacting that “no talliage nor aid shall be im- 
posed or levied by the king or his heirs without the will and 
assent of the archbishops, bishops, and other prelates, earls, 
barons, knights, burgesses or other freemen of the realm.” 
During the reign of Edward II a statute was passed dis- 
tinctly asserting the right of the Commons to be heard on all 
matters touching the general welfare of the realm, declaring 
that “the matters to be established for the estate of the king 
and his heirs, and for the estate of the realm and of the peo- 
ple, should be treated, accorded and established in parlia- 
ment, by the king, and by the assent of the prelates, earls, 
and barons, and the commonalty of the realm according as 
had before been accustomed.” 

The Commons now sat as a separate body, and their as- 
sent was required to all enactments, including taxation. 

It was about this time that the Commons began to insist 
upon the right not only of voting upon all tax legislation, 
but of initiating all laws having for their object the raising 
of revenue. They recovered the power of the purse as an- 
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ciently exercised by the Anglo-Saxons, and this power is 
the key to the almost absolute power of the House of Com- 
mons to-day, since the withholding of revenue from the king 
makes it impossible for him to carry on wars or administer 
the affairs of the government. As early as 1309 the Com- 
mons began to attach to bills granting money to the crown, 
petitions for the redress of grievances. If the bills granting 
money became a law, they carried with them the redress of 
grievances. 

During the reign of Edward III the Commons became 
invested with another important right, namely, the right of 
impeachment. The House of Lords, besides being a legisla- 
tive body, exercised the functions of the highest court in the 
land. The Commons had no such judicial powers, and by rea- 
son of this fact and because they had been a petitioning body, 
they now became accusers, asserting their right to denounce 
the ministers of the crown and to petition for and demand 
their dismissal. This right rapidly ripened into an impeach- 
ment by the House of Commons and a trial by the House of 
Lords. ‘ 

That the Anglo-Saxon had now assumed direct control 
of the government is attested by the passage of the statute 
during the reign of Edward III requiring all court proceed- 
ings to be in the English language. 

During the reign of Richard II in 1379 a poll tax was 
imposed on every man in the kingdom from duke to peasant. 
In 1380 the tax was extended to all persons over fifteen years 
of age. The Peasants’ War followed, the barons quarreled 
with the king, and in 1399 parliament again triumphed over 
the royal power by deposing the last of the Plantagenets and 
placing on the throne Henry Bolingbroke, the first ruler of 
the House of Lancaster. 

It will be seen that during the reigns of the Plantagenet 
kings, Anglo-Saxon laws had been recognized under the con- 
firmation of the charter of Henry I. and under magna char- 
ter; the ancient right of summons had been recovered, first 
for purposes of consultation and advice and later of legis- 
lation; representation in parliament had been secured; the 
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House of Commons sat as a separate body, and their vote 
was essential to all legislation affecting the general welfare 
of the realm; much progress had been made towards un- 
trammeled alienation; the House of Commons, embodying 
the old Anglo-Saxon spirit, had grown from a petitioning 
body to the most important branch of parliament, had as- 
sumed and exercised the right of impeaching the ministers 
of the crown and, together with the House of Lord, had re- 
gained the power formerly exer¢ised by the Saxon Witan of 
deposing kings and enthroning their successors. 


It may be said that at the accession of Henry IV the 
people had triumphed over the royal prerogative, but their 
vantage ground was all but lost during the reigns of the Lan- 
castrian kings and those of the House of York, during foreign 
complications, civil dissentions and the bloody Wars of the 
Roses. The cause of the people was sacrificed “to the fire- 
eyed maid of smoky war.” 

Although, when that “nimble-footed mad-cap, Prince of 
Wales,” riotous Prince Hal, became King Henry V, a law 
was passed to the effect that “nothing should be enacted to 
the petitions of the Commons contrary to their asking, where- 
by they should be bound without their assent,” and, although 
during the “perpetual minority” of the unfortunate Henry 
VI, the Commons, wearied of the abuses of the officers of 
the crown in changing the enactments granted in answer te 
their petitions, began to bring in bills, which they passed 
themselves, yet the crown recovered its all but absolute su- 
premacy. 

When the fortunes of the White Rose went down on the 
field of Bosworth in 1485, and the crown of the Crook-back 
King was placed upon the head of the Earl of Richmond, the 
founder of the House of Tudor found himself in possession 
of almost absolute power. ; 

In the course of his reign he became avaricious, levied a 
“benevolence” on his subjects and filled his coffers at their 
expense. His reign but presaged the arbitrary rule of the 
House of Tudor. 

The reign of that royal Bluebeard, Henry VIII, was ar- 
bitrary and despotic. When not engaged in marrying, di- 
vorcing and beheading his wives, he occupied his time in rob- 
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bing his subjects. He despoiled monasteries, confiscated the 
property of the church and emptied the “bags of hoarding 
abbots,” doubtless shielding himself behind the heartless so- 
phistry of Julian, the Apostate, to the effect, that, as the 
kingdom of heaven was promised to the poor, the church 
would advance with more diligence and certainty in the paths 
of virtue and salvation when relieved of their temporal pos- 
Sessions. 

During the reigns of all the Tudors the rights of the 
people were trodden under foot, and the outlook for personal 
liberty was gloomy. Anglo-Saxon laws were again put to 
the test and came forth triumphant, for just as during the 
reigns of the Norman kings, the Anglo-Saxon people were 
holding their rights in reserve to burst forth during the 
twelfth century; so during the reigns of the Tudors, the re- 
served liberty of the people was only dormant and was ready 
to awaken and re-assert itself during the reigns of the House 
of Stuart. Dormitur aliquando jus, moritur nunquam. 

The sovereigns of the House of Tudor were as despotic 
and as tyrannical as were those of the House of Stuart, but 
they had the gift of knowing the limits to which they could 
safely go. They knew that they could neither legislate nor 
impose taxes without the consent of parliament, and they 
knew when they were approaching the danger line of royal 
prerogative and stopped. They occasionally oppressed an in- 
dividual, but when they attempted to oppress the masses of 
the people, they took warning from the defiant attitude of 
their subjects and desisted. They could, under the guise of 
“benevolences” and loans sometimes succeed in exacting 
contributions, but when they presumed to enforce a tax at- 
tempted to be laid by the royal prerogative alone, the frowns 
of the sturdy yoemanry of England were a sufficient admo- 
nition to the cautious Tudor. While Henry VIII could marry, 
divorce and behead his wives at will, when he attempted to 
levy a tax amounting to one-sixth of his subjects’ goods, the 
storm of popular indignation warned him to desist, and, 
tyrant though he was, he retracted and apologized for his 
acts. And, while Good Queen Bess could, with impunity, 
send to the scaffold Essex or the Queen of Scots, when she 
assumed the right, without the consent of parliament, to 
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grant patents of monopoly, by which the prices of the com- 
modities of life were raised, she was confronted by an in- 
dignant House of Commons, supported by a determined, 
angry people, and she knew that she had reached a limit. 
She not only cancelled the patents, but thanked the Com- 
mons for their earnest protecting care of the rights of the 
people. 

The Tudor discretion was wholly wanting in the reck- 
less House of Stuart. The latter, having no standing army 
to enforce its mandates, put forward the claim that the Cre- 
ator himself had ordained hereditary monarchy, and that all 
power was vested in the king, who was privileged to dole out 
to his subjects such liberties as he saw fit and to resume them 
at pleasure; in short, that the monarch was absolute and that 


“Not all the water in the rough, rude sea 
Can wash the balm off from an anointed king.” 


This doctrine of the jus divinum regum struck the people 
of England with consternation and alarm. It precipitated 
the contest to settle the question of the source of political 
power, to determine who should rule, the king or the people. 

The House of Commons resolutely asserted its rights as 
against the exactions of the king, and showed a determina- 
tion to entertain no compromise of the popular cause. The 
struggle of the people reached a crisis in 1628 when there 
was wrung from the king the famous Petition of Rights, ac- 
knowledging the illegality of martial law in times of peace, 
the wrong of billeting soldiers on private houses, and admit- 
ting the illegality of forced loans, which had been exacted 
by a system of punishments inflicted by pressing into the 
navy the common people who refused and imprisoning gen- 
tlemen per speciale mandatum regis. 

The Commons in their quarrels with the House of Stuart 
were not bent on revolution, but they were determined to 
enforce a redress of grievances and to place a limit upon ab- 
solute royal power. That they were obliged to resort to 
arms was probably not their fault. They had become strong 
enough to throw down the gauntlet and openly battle with 
the king, barons and church combined. They arose in their 
might, overthrew the House of Lords and the church, and 
hung the king. 
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The House of Commons, that child of Anglo-Saxon laws, 
had now risen to power and had accomplished the object for 
which the Anglo-Saxon had contended for centuries. They 
soon added to their right of initiating tax bills, the right of 
controlling the expenditures of the revenue; they passed the 
Act of Habeas Corpus and swept away the iniquitous Star 
Chamber and the High Commission. By the revolution of 
1688 and the deposition of James II, the Bill of Rights was 
granted, guaranteeing security to the liberties of the people 
and establishing constitutional monarchy on a firm founda- 
tion. 

While the Commons had triumphed over the nobility, 
the church and the crown, the representation in parliament, 
being largely controlled by great land owners, the nobility 
and the king, was not yet that direct representation demanded 
by the people. 

The struggle to perfect their right of direct representa- 
tion, to take away the influence of the nobility and the crown 
and to put an end to rotten boroughs, reached a crisis in the 
Reform Bills of 1832 and 1867-1868, when popular repre- 
sentation in parliament was permanently established. 

The triumph of the House of Commons was simply the 
triumph of Anglo-Saxon laws, and the supremacy of the Com- 
mons shows how complete has been that triumph. The House 
of Commons originates all bills to raise revenue and regu- 
lates its expenditure; it impeaches officers of the crown; it 
has the power, by withholding appropriations for the an- 
nual budget to disband the army and navy of the kingdom, 
while the king sits by a helpless “looker on in Vienna”; by 
its mere vote of want of confidence in the Ministry, the Min- 
istry must resign or parliament must be dissolved and an 
appeal made to the people. 


“A germ of political and social life was brought into 
Britain in the keels of Hengist, which changing from gen- 
eration to generation but never itself exchanged for any 
other system, borrowing from foreign sources, but assimi- 
lating what it borrowed with its own essence, changing its 
outward shape, but abiding untouched in its true substance, 
has lived and grown through fourteen hundred years into 
the law, the constitution and social being of England”. Look- 
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ing back over the centuries, we see the Anglo-Saxon laws 
and institutions survive the Danish Conquest, we see those 
laws advocated only by a subjugated people and antagonized 
by a powerful Norman conqueror, emerge triumphant over 
the arbitrary rule of despotic kings, over lordly feudal barons, 
and over a narrow but powerful ecclesiastical authority, and 
we are driven to the conclusion that such laws and iustitu- 
tions must possess an indestructible character, and we feel 
that too much cannot be said in praise of that old Teutonic 
pagan, whose pirate accents are now heard in all the busy 
marts of the world; to whom is largely due the greatness 
of that “power, which has dotted over the surface of the 
whole globe with her possessions and her military posts; 
whose morning drumbeat, following the sun and keeping 
company with the hours, circles the earth with one contin- 
uous and unbroken strain of the martial airs of England”: 
and to whom is mainly due the glory of that liberty loving 
people, “Time’s noblest offspring,” whose dominions stretch 
from sea to sea, under whose direction and control rest the 
affairs of a hemisphere, in whose hands is the key to the 
industrial world, and to whom in time to come the nations 
of the earth will look, as they once looked to Greece, to 
learn the arts and sciences, and will turn, as they once turned 
to Rome, to drink in the inspiration of miltary glory. 
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THE INHERITANCE TAX LAW OF KENTUCKY. 

A collateral inheritance tax, a charge on the right of suc- 
cession to property under a will or the intestate laws, is 
now a feature of many of the States; and the power of the 
Legislature to impose such a tax is now so well established 
by judicial authority as to prohibit serious question and 
to denude any discussion of the legal principles involved 
of all practical value. The existence of this power is con- 
ceded by the Courts of those States in which inheritance tax 
laws have been declared invalid, the objection having always 
been, not that the Legislature lacked the power to impose 
such a tax, but that in the particular method of its attempted 
imposition some constitutional provision peculiar to the 
State had been violated. 

The great weight of authority bases the power to impose 
such a tax upon two principles, which are, to borrow from 
the opinion of Mr. Justice McKenna, in 1897, in Magoun 
y. Illinois Trust & Savings Bank :* 

1. An inheritance tax is not one on property, but one on the succes- 
sion. 2. The right to take property by devise or descent is a creature 


of the law, and not a natura] right—a privilege, and therefore the au- 
thority which confers it may impose conditions upon it, 


In a brief but vigorous dissenting opinion in the case just 
referred to, Mr. Justice Brewer expressed a somewhat veiled 
doubt as to the power of the Legislature to impose such a 
tax. Serious doubt would, perhaps, also arise were the ques- 
tion an open one, from the conclusions of Special Judge 
Baxter, in Stratton v. Morris,’ reinforced by that of Judge 
Snodgrass, in Third National Bank v. Devine Grocery Co.,’ 
to the effect that “the right to own, to hold, to enjoy, to 
alien, to devise, and to transmit property by inheritance was 
enjoyed to the fullness and perfection of absolute right” 
before the framing of the Constitution of Tennessee, and 


+170 U. S. 283. 
*89 Tenn. 497; 12 L. R. A. 70 * 97 Tenn. 603; 34 L. R. A. 445 
(1891). (1896). 
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that this right was preserved and protected by that instru- 
ment. 

This article does not relate, however, to the broad general 
power of the Legislature; its purpose is the discussion of 
a question presented by the inheritance tax law enacted dur- 
ing the recent session of the Legislature of Kentucky, the 
latest of the States to add this tax to its revenue system. 
Conceding that the language of the act fairly indicates the 
intention of the Legislature to tax the right of succession 
as distinct from the property to which the right applies, the 
question arises from a reading of the first section of the 
law in conjunction with certain provisions of the Constitu- 
tion of Kentucky, relative to uniformity and equality in 
taxation. However broad may be the general legislative 
power of taxation, its exercise has been materially limited 
in various particulars, these particulars varying materially 
according to the Constitutions of the respective States. In- 
heritance tax laws, for example, which were practical repro- 
ductions of the law held valid in New York, have been de- 
declared in Wisconsin and Minnesota to contravene certain 
principles enunciated by the Constitutions of those States. 
It is apparent, therefore, that, in discussing a question of 
taxation arising in a particular State, the decisions of Courts 
of sister States, having dissimilar Constitutions, while fre- 
quently helpful, will not be found to be in point. 

Section 3 of the Constitution of Kentucky prohibits any 
exemptions from taxation other than those allowed by the 
Constitution. Section 170 enumerates the exemptions and 
declares void any laws allowing others. So much of the other 
sections as is pertinent to the discussion follows: 

171. Taxes shall be levied and collected for public purposes only. 


They shall be uniform upon all property subject to taxation within the 
territorial limits of the authority levying the tax, 


172. All property, not exempted from taxation by this Constitution, 
shall be assessed for taxation at its fair cash value, estimated at the 
price it would bring at a fair voluntary sale. 


174. All property, whether owned by natural persons or corporations, — 
shall be taxed in proportion to its value, unless exempted by this Consti- 
tution. * * * Nothing in this Constitution shall be construed to pre- 
vent the General Assembly from providing for taxation based on income, 
licenses, and franchises. 
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181. The General Assembly may, by general laws only, provide for 
the payment of license fees on franchises, stock used for breeding pur- 
poses, the various trades, occupations and professions, or a special or 
excise tax. 


In accordance with the requirements of Sections 171, 172 
and 174, supra, the Legislature of Kentucky embodied in the 
revenue act of March 15, 1906, as Sec. 1, Article 1, the fol- 
lowing provision, copied from the old law: 


An annual tax of 50 cents upon each one hundred dollars of value of 
all property directed to be assessed for taxation, as hereinafter provided, 
shall be paid by the owner, person or corporation assessed. 


Under the permission granted in Sec. 181 to “provide for 
the payment * * * of a special or excise tax,” the Leg- 
islature embodied in the revenue act, as Article XIX thereof, 
the provisions for taxing the right of succession. It is suffi- 


cient for the present purpose to quote Section 1 of Article 
XIX: 


All property which shall pass, by will or by the intestate laws of this 
State, from any person who may die, seized or possessed of the same 
while a resident of this State, or if such decedent was not a resident of 
this State at the time of death, which property, or any part thereof, shall 
be within this State, or any interest therein, or income therefrom, which 
shall be transferred by deed, grant, sale or gift, made in contemplation 
of the death of the grantor or bargainer, or intended to take effect in 
possession or enjoyment after such death, to any person or persons, 
or to any body politic or corporate, in trust or _ otherwise, 
or by reason whereof any person or body politic or corporate shall be- 
come beneficially entitled, in possession or expectancy, to any property, 
or to the income thereof, other than to or for the use of his or her father, 
mother, husband, wife, lawful issue, the wife or widow of a son, or the 
husband of a daughter, or any child or children adopted as such in con- 
formity with the laws of the Commonwealth of Kentucky, and any lineal 
descendant of such decedent born in lawful wedlock, shall be, and is, 
subject to a tax of five dollars on every hundred dollars of the fair cash 
value of such property, and at a proportionate rate for any less amount, 
to be paid to the sheriff or collector of the proper county, as hereinafter 
defined for the general use of the Commonwealth; and all administrators, 
executors and trustees shall be liable for any and all taxes until the 
same shall have been paid as hereinafter directed: Provided, That the 
first five hundred dollars of every estate shall not be subject to such 
duty or tax. 


It will be observed that the rate of taxation established 
is five dollars on each one hundred dollars of value. The 
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question at once suggests itself as to whether or not this 
higher rate of taxation constitutes a discrimination con- 
trary to the constitutional provisions as to uniformity and 
equality. The vital question, succinctly stated, is, perhaps: 
“Is the right of succession property within the meaning of 
the Constitution?” It has been held by various courts, con- 
struing the fundamental laws peculiar to their respective 
States, that an inheritance tax, not being a tax on property, 
is not subject to the requirements of Constiutions that taxa- 
tion on all property shall be uniform, it being thus inferen- 
tially declared that the right of succession is not property. 
The situation may, however, be different in Kentucky. The 
attempt to answer the question just proposed necessitates 
a close examination of the several provisions of the Constitu- 
tion hereinbefore quoted. 

The legislative power of taxation is supreme, save as it is 
limited by the Constitution. The provisions just quoted are, 
therefore, primarily limitations; yet they are something 
more. Not only are they employed in a prohibitory sense, 
but they are also mandatory in character, imperatively re- 
quiring the Legislature to exercise its taxing power along 
certain well-defined lines and by certain clearly prescribed 
methods. In Levi v. City of Louisville,* the Court of Ap- 
peals of Kentucky said: 


The present Constitution is more definite and specific in its provisions 
in relation to taxation than our former Constitution, and to such an 
extent as to leave but little for the Legislature to do in having them 
executed. The exercise of legislative power is dispensed with as to the 
mode of assessment, and the mode of taxation regulated by constitutional 
enactments that under former Constitutions were left to the will of the 
Legislature. 


As to the demands of the Constitution as to what shall 
be subject to taxation, the same Court, in Commonwealth 
v. Union Refrigerator Transit Co.,° said: 


The language is, that taxes shall be “uniform upon all property subject 
to taxation,” leaving the question as to what property is subject to tax- 
ation undetermined. Section 172, however, does provide what property 
shall be taxed. It is as follows: “All property, not exempted from tax- 


“97 Ky. 394; 30 S. W. 973; 28 
L. R. A. 480. 5 26 Ky. L. R. 238; 80 S. W. 490. 
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ation by this Constitution, shall be assessed for taxation at its fair cash 
value, estimated at the price it would bring at a fair voluntary sale.” 
* * *« This language needs no construction, and it requires that all prop- 
erty of which the State has jurisdiction, except that which is exempted, 
shall be taxed; and, instead of limiting the subjects of taxation to per- 
sonal property having an actual situs within the territorial limits, the 
section extends the zone of taxation, until it equals that of jurisdiction, 


In Henderson Bridge Co. v. Commonwealth,® it was said: 


Then it is manifest that what the Constitution intended to be taxed 
was property, all property. 


In Levi v. City of Louisville, supra, it was said: 


Under the former State constitution the right to impose one rate of 
taxation on one class of property, and a different rate on another class, 
was well understood, but in considering the provisions of the present 
constitution, we find the mode of assessment prescribed by that instru- 
ment requiring in plain terms that all property shall be assessed for tax- 
ation at its fair cash value estimated at the price it would bring at a fair 
voluntary sale. 


Elsewhere in the same opinion it is said that “the framers 
of the Constitution left no discretion with the Legislature as 
to the assessment and valuation of either real or personal 
property, or as to what property shall be taxed or exempted 
from taxation.” 

The Constitution fixes the bounds and prescribes the meth- 
od of the exercise of the power of taxation, leaving it to the 
Legislature to designate, within certain limits, as public ex- 
pediency may demand, the particular subjects to be taxed. 
What then are these subjects to which the legislative power 
of designation is confined? 

In the ilght of the cases cited it is clear: 

First: That “all property” must be taxed in proportion 
to its fair cash value, estimated at the price it would bring 
at a fair voluntary sale.” 

Second: That in addition the Legislature may also pro- 
vide for taxation based on “incomes, licenses, and fran- 
chises.””® 

Third: That the Legislature may also provide for the 
payment of “license fees on franchises, stock used for breed- 


* 99 Ky. 623; 31 S. W. 486; 29 * Secs. 171, 172, 174. 
L. R. A. 73. ® Sec. 174. 
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ing purposes, the various trades, occupations, and profes- 
sions.””? 

Fourth: That the Legislature may also provide “for the 
payment of * * * a special or excise tax.”!? 

In Levi v. City of Louisville, swpra, it was declared that 
the ad valorem tax on “all property” must be levied, and 
that should any of the other enumerated methods of raising 
revenue be employed by the Legislature, they could not su- 
persede the ad valorem system but must be used in addition 
to that system. i 

The nature of the several taxes authorized by the Constitu- 
tion is clearly stated, and subjects upon which they may be 
imposed are well-defined, save in one instance. It will be 
noted that, while authority is given the Legislature, by Sec. 
181, to provide for the payment of “a special or excise tax,” 
the specific subject or subjects upon which it may be imposed 
are not enumerated. Upon what subjects may it be imposed? 

The Legislature is manifestly left free to impose this tax 
upon any subject it may designate within the limits placed 
by the Constitution upon its powers of designation. The 
scope of this power has already been ascertained; and this 
tax may, therefore, be imposed : 

First, upon “property.” 

Second, upon “incomes, licenses, or franchises.” 

Third, in the shape of “license fees on franchises, stock 
used for breeding purposes, the various trades, occupations, 
or professions.” 

In the present case, this imposition has taken the form of 
an inheritance tax, which has been declared to be in the 
nature of an excise tax or duty. 

Beyond question, an inheritance tax is not one on “stock 
used for breeding purposes,” or one on any of the “various 
trades, occupations, or professions.” Is it a “license fee on 
a franchise?” 

In Miller v. Commonwealth,” the Court of Appeals of 
Kentucky approved Bouvier’s definition : 


We find that Mr, Bouvier defines “franchise” to be a special] privilege 
conferred by government on individuals, and which does not belong to 
®* Sec. 181. “ Knowlton v. Moore, 178 U. S. 


* Sec. 181. 41; In re Euston, 113 N. Y. 181. 
112 Ky. 404. 
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citizens of the country generally by common right. A particular priv- 
ilege conferred by grant of government invested in individuals. 


Since the right of succession is not a special privilege, but 
is one that may belong to all the citizens of the State who 
may be so fortunate as to inherit property, clearly the inher- 
itance tax is not one on a franchise. 

Is it a tax based on “incomes, licenses or franchises?” As 
to franchises the question has been answered. In Levi v. 
City of Louisville, supra, it was said: 

The ad valorem system relates to the assessment and taxation of all 
property, the income tax to the product or income from property, or 
from business pursuits. The license tax is one imposed on the privilege 
of exercising certain callings, professions or vocations. 


Clearly, the inheritance tax is neither an income nor a 
license tax. The privilege of succession is not a license in 
the sense in which the word is employed in the Constitution. 
(Levi v. City of Louisville, supra.) In the connection in 
which the word “license” is here used, it means, according 
to practically unanimous authority, the permission to do 
something upon the payment of a tax which would other- 
wise be unlawful. The act that is licensed is prohibited 
as unlawful until the tax is paid; there is no existing right; 
the right only arises upon the payment of the tax. The 
payment of the tax is a condition precedent and creates the 
right. The right of succession, however, is one given by 
statute to all; it exists, has always existed, and is in no way 
dependent upon the payment of the inheritance tax. Nor 
does its exercise depend upon the payment of the tax; the 
successor may take possession of his inheritance, if it be 
real estate, and may sell it and pass title, the tax, if not 
paid, attaching as a lien to the land. The tax in no way 
affects his right of succession; the law does not prohibit its 
exercise, save in such cases as it becomes necessary to do so 
in order that the tax may be collected. There is, conse- 
quently, an obvious distinction between a license and the 
right of succession. 

It is clear that an inheritance tax necessarily cannot be 
imposed upon “incomes, licenses, or franchises” or imposed 
as a license fee on “franchises, stock used for breeding pur- 
poses, the various trades, occupations or professions.” Con- 
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sequently, if it is to be imposed at all, it can only be im- 
posed upon the only other subjec‘ of taxation, “property.” 
If it be denied that the right of succession is “property” 
within the meaning of the Constitution, then the power of 
the Legislature to declare such a tax is also denied, for 
“property” is, under the Constitution, the only subject of 
taxation upon which it can be imposed. And since the Legis- 
lature has in fact imposed such a tax, it follows that it has 
necessarily declared that the right of succession is “prop- 
erty” within the meaning of the Constitution. 

Furthermore, the Legislature has given a practical defi- 
nition of property. In Sec. 4, Article 1, of the Act of March 
15, 1906, a section reproduced from the revenue laws of 
many years, it is provided: 

For the purpose of taxation, real estate shall include all lands within 
the State and improvements thereon; and personal estate shall include 


every other species and character of property—that which is tangible 
as well as that which is intangible. 


While the question as to whether or not the right of suc- 
cession is “property” within the meaning of the Constitution 
of Kentucky depends upon the construction of that instru- 
ment, it may not be amiss to refer to the cases of Stratton 
v. Morris and Third National Bank, supra, in which it was 
held that the right to transmit property by will or inherit- 
ance to one’s descendants or next of kin is “property.” If 
this right be “property,” then, necessarily, the correlative 
right of the person who inherits to receive the inheritance 
is also “property.” 

Since, as has been shown, the inheritance tax can be im- 
posed upon property alone, it follows that, in accordance 
with the demands of Secs. 171, 17 and 174, of the Constitu- 
tion, its imposition must be in proportion to the fair cash 
value of the property estimated at the price it would bring 
at a fair voluntary sale, and that the burden must be uniform 
with that imposed upon other property. The requirements 
of Sec. 172 are fulfilled as to the inheritance tax, to the 
extent that by Section 11 of the inheritance tax law pro- 
vision is made for ascertaining “the fair cash value” of the 
inheritance, “estimated at the price it would bring at a fair 
voluntary sale.” But when the Legislature provides for the 
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taxation of other forms of property at the rate of fifty cents 
upon each one hundred dollars of value, as has been done 
in Sec. 1, Article 1, of the revenue act, and for the taxation 
of the right of succession at the rate of five dollars upon 
each one hundred dollars of value, as has been done in the 
inheritance tax law, it requires no argument or citation of 
authority to show that the requirements of Sec. 171, of the 
Constitution, that taxes be uniform, and of Sec. 174, that all 
property be taxed in proportion to value, as well as those 
of the Fourteenth Amendment, are disregarded. 

In Schuster & Co. v. City of Louisville, the Court of 
Appeals of Kentucky declared, in December, 1905, that Sec. 
181 of the Constitution—by authority of which the inherit- 
ance tax law was enacted—does not impair the requirements 
of Sec. 171 as to uniformity and equality. 

There is another standpoint from which the matter may be 
viewed. Sec. 172 of the Constitution requires that all prop- 
erty, not exempted, be assessed for taxation at its fair cash 
value; while Sec. 174 requires that all property, not exempt- 
ed, be taxed in proportion to its value. In Levi v. City of 
Louisville, so frequently hereinbefore referred to, it was 
held that “there is but one general system of assessment as 
to all proprty” and that “the ad valorem system relates to 
the assessment and taxation of all property.” It would seem, 
therefore, that all property, the fair cash value of which is 
capable of being ascertained, must necessarily be taxed in 
proportion to that value. 

It has always been the law of Kentucky, relative to taxa- 
tion, that the burden must fall uniformly and according to 
value. This was the rule before the principle was embodied 
in the present Constitution in 1891, in Secs. 171 and 174.%* 

These principles require that the same rate of taxation 
be levied upon all property, and it is self-evident that where 
the rate imposed by the inheritance tax law is ten times great- 
er than that imposed upon other property, these principles 
are violated. 

If the reasoning and the arguments herein presented are 
sound, the inheritance tax law of Kentucky, however unas- 


% Holzhaner v. City of Newport, 


3 89 S. W. 689; Ky. L. R. 94 Ky. 396. 
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sailable it might be in other jurisdictions, under the peculiar 
Constitution of Kentucky is invalid to the extent that it im- 
poses a rate in excess of fifty cents upon each one hundred 
dollars of value, thus contravening the requirements as to 
uniformity and equality as well as the deniand of the Four- 
teenth Amendment for equal protection of laws. Under the 
provisions of the revenue act, however, in the absence of ob- 
jections going to the foundation of the law itself, it is en- 
forceable to the extent that it is valid. 
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JUSTICE AND CRIME IN ABYSSINIA. 


Abyssinia, the last of the great monarchies of the East to 
succumb to the lure of western gold and modern manufac- 
tures, has finally thrown open her gates to all the world. 
Where Science stood hesitating, diffident, yet eager to know, 
bold Commerce has dared to “enter without knocking.” The 
“Happy Valley” of Dr. Johnson’s delightful little satire has 
become the meeting place of commercial agents from all the 
great manufacturing nations of the earth, and Ethiopia is no 
longer a land of warring chieftains, shut off by topograph- 
ical and political barriers from the rest of the world. 

Having subdued his turbulent factions and united his di- 
vided kingdoms (in 1889), Abyssinia’s “King of Kings” at 
once began the development of the natural resources of his 
fabulously rich empire. Possessing more actual money than 
any other monarch of the Eastern world, owning personally 
more natural wealth than any other modern ruler, Abys- 
sinia’s King extends his strong hand to Western Civiliza- 
tion. Too wise to be bigoted, too confident of his prowess 
at arms to be suspicious or afraid, the black Christian King of 
Ethiopia welcomes the agents and agencies of the West. Skins 
of lions and tusks of ivory are now being exchanged for robes 
of silk and guns of steel. Telegraph wires and rails of steel 
will soon connect feudal Abyssinia with the modern world. 
Her ancient institutions, which carry us back to the patri- 
archal days when Abraham set out from the plains of Ur- 
Casdim, are destined soon to pass away. The laws and cus- 
toms which survive forty centuries of barbaric civilization, 
may disappear over night under the pressure of modern 
commercial and industrial life. Let us, therefore, study 
now the interesting judical system of this ancient people in 
its practical working, before it is supplanted by the Code 
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Napoleon, or some other embodiment of modern justice. It 
may even be that such a study may have a practical value 
for commercial nations. This is the view taken by the Italian 
government. No sooner had King Victor Emanuel III ob- 
tained a protectorate over the wide domain of the mighty 
Negus, than a famous Italian scholar was commissioned to 
translate the Abyssinian code of crminal and civil laws, 
“Tl Fetha Negast.” This interesting translation has since 
been published, and forms the basis of the present article.’ 

Previous to the compilation of “Il Fetha Negast,” justice 
was administered in Abyssinia in accordance with the laws 
of the ancient Hebrews, for, like the Jews, the Abyssinians 
trace their origin to Abraham, the traditional founder of 
Oxum, their first capital. In the course of time some re- 
gions of this vast country fell under the sway of Islamism, 
and the laws derived from the Old Testament were there 
modified by the mandates of the Koran. The area of Moham- 
medan influence, however, has always been small in Abys- 
sinia, although the Arabs, like the Abyssinians, are a semitic 
people, and trace their ancestry to the patriarchs of the 
Bible. That the followers of the Prophet could gain no per- 
manent foothold was due to the fact that the Byzantine 
Catholic Church was already strongly entrenched in Abys- 
sinia when the Mohammedans attempted their first invasion. 
Such modifications of the (so-called) Mosaic legislation as 
were effected in Abyssinia may be said to be, in greater part, 
due to the influence of the Greek-Catholic priests, some of 
whom were well acquainted with the Corpus Juris Civilis 
of Justinian. Thus, the Old and the New Testaments, the 
Pandects and Institutes all contributed to the composition 
of the civil and criminal code of Abyssinia, and these laws 
are again modified in actual practice by native customs and 
superstitions. 

The traditional account of the introduction of the “laws 
of Moses” in Abyssinia is very interesting. It is claimed by 
the native historians that the “Queen of Sheba,” mentioned 
in the ninth chapter of the Hebraic Book of Kings, was the 
ruler of Shoa, the southernmost of the three kingdoms into 


2 Information as to its present by correspondence with residents of 
operation, however, was obtained that country. 
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which Abyssinia was formerly divided. It is also claimed 
that the reigning dynasty of Abyssinia is directly descended 
from Menelik I, who was born of the Queen of Sheba’s visit 
to Solomon, whom she claimed as the first Menelik’s father. 
Deeply impressed by all that she saw at Jerusalem, the 
ambitious Queen of Shoa induced twelve learned judges of 
Palestine to return with her to Abyssinia, where the Hebraic 
legislation was immediately introduced. Until within recent 
times there were to be seen at the capital twelve legists who 
claimed to be, and were regarded as, the direct descendants 
of the original twelve judges of King Solomon’s court. 


It seems that justice was administered for many years in 
Abyssinia without the aid of a written code, even after the 
advent of Christianity (A. D. 333circa). But the time ar- 
rived when some authoritative and uniform body of laws, 
harmonizing Hebraic and Byzantine laws with native cus- 
toms and the Four Gospels became imperatively necessary. 
The opportune moment came when occurred a reform in the 
Coptic Church, in the reign of Cyril ITI (1235-1243), during 
which one al-Asad Ibn al-Assal compiled a book of religious 
and civil laws for the guidance of his coreligionists: for the 
administration of justice had by now fallen largely into the 
hands of the priests; so much so, indeed, that it was not 
even thought necessary to have the new code promulgated 
by the king. This is partly explicable, however, by the fact 
that the book was not originally intended for a law book, 
but, as said before, was merely compiled for the guidance 
of the Coptic priests. Thus came into existence the code 
now in force, though it is believed by the Abyssinians them- 
selves to be of Constantinian origin, and to have been obtain- 
ed by them directly from Justinian. The name “Il Fetha Ne- 
gast” was given the code because of the frequent references 
therein to the “laws of the king” in that portion of the book 
devoted to civil matters, though the so-called “laws of the 
king” are, for the greater part, an embodiment of the prin- 
ciples, and sometimes of the very words, of the Old or the 
New Testament. As for the criminal code, it may be said 
that evidences of the Pandects and Institutes, as also of 
the New Testament, are rather meagre therein, while Old 
Testament sources are abundantly conspicuous. 
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The ancient principle of lex talionis is still, to some extent, 
recognized in Abyssinian law, the relatives of a slain man 
demanding “a life for a life’ even in cases of accidental 
homicide. This legalized custom of blood revenge tends 
to prevent carelessness in respect to the safety of human 
life, while limiting the avengement of blood to those nearest 
of kin. As an offset to the rigor of this law, the Abyssinians 
adopted and have ever since maintained the ancient Hebraic 
“cities of refuge,” to which any one guilty of accidental homi- 
cide may fly for safety. There are but two such cities in 
Abyssinia, Oxum and Adua, and Abyssinia is a very large 
country; so it would be very hard on the unfortunate homi- 
cide to have to run from any part of this vast empire to one 
of these two cities. With the establishment of Christianity, 
each church became a sanctuary for fleeing offenders (ac- 
cording to the provision of Deut. xix.6). In order to avail 
himself of sanctuary in an Abyssinian church, the fugitive 
must, when arriving at the gate, ring the bell and declare 
three times in a loud voice his desire for protection. After 
this his person is held inviolable. If the refugees are too 
numerous to be accommodated within the church edifice, 
they put up tents, or construct huts, in the surrounding 
cemetery, where they may remain in absolute safety. The 
refugee may be summarily killed by the avenger of blood if 
apprehended in his flight. As in the old Hebraic code, there 
is no protection anywhere for the wilful homicide (following 
the law of Exod. xxi.14). 

The Abyssinian code follows the Koran in allowing the 
acceptance of a ransom in lieu of blood revenge (which is 
strictly prohibited by the Old Testament law (Numb. xxxv. 
31). The “price of blood” in Abyssinia is about $250.00. 
If this indemnity is not forthcoming, the relatives of the 
victim vent their wrath by demanding the life of the slayer, 
even, as said before, if the homicide was accidentally com- 
mitted. In such cases, and in cases of murder committed 
under strong passions, of jealousy or provoked rage, the 
Emperor often seeks to induce the relatives of the slain man 
to accept a pecuniary indemnity, though their legal right to 
blood revenge is never denied. Sometimes the generous mon- 
arch even goes so far as to advance himself the “price of 
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blood,” in order to save a subject from an unspeakably 
cruel death at the hands of the “avengers of blood.” Form- 
erly it was no uncommon sight to see a condemned man, 
with a relative of the person slain fastened to him, for greater 
security, going from place to place, begging for contributions 
toward his ransom. 

According to “Il Fetha Negast,” the culprit must be dis- 
patched by the same kind of instrument as struck his victim. 
If the murder was committed by use of a club, then the mur- 
derer must be clubbed to death by the victim’s relatives; 
if the killing was done by a spear, then the perpetrator must 
be speared to death, etc., though this law does not prohibit 
any form of preliminary torture, such as gouging out the 
victim’s eyes, and exposing the sockets to the rays of a 
tropical sun. There are no laws, like those of the Koran 
(Sura. xvii., verse 35), prohibiting unnecessary cruelty. In 
order to prevent needless torture, whenever he can, the Em- 
peror demands to judge and execute sentence himself. In 
such cases the criminal is summarily hanged to a tree in the 
market place of Addis-Ababa, the present capital. 


The attempt on the part of the natives to carry out to the 
letter the provisions of the code sometimes gives rise to amus- 
ing consequences. The following incident, kindly commu- 
nicated to the present writer by Hon. George R. Clerk, 
charge d@affaires of the British legation at Addis-Ababa, 
rivals the “pound of flesh” story immortalized by Shakes- 
peare: 

A man who was gathering plums fell from the tree on top 
of his friend below and killed him, but escaped himself un- 
injured. The family of the man who was killed demanded 
from the Emperor Menelik the life of the survivor. His 
Majesty pointed out that it was an accident, but the plaintiffs 
persisted. “Very well,” said the Emperor, “by the law of 
Abyssinia you have the right to demand this man’s life. 
But the law also provides that he must suffer the same death 
as his victim. Therefore he shall stand under the tree and 
one of you shall fall from the tree on top of him.” As none 
of the plaintiffs showed any readiness to carry out the sen- 
tence in his own person, the man escaped. 

According to the code, the Emperor alone has absolute 
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and arbitrary power of life and death over his subjects, 
though certain Rases have been delegated the authority to 
inflict the death penalty in capital cases. In actual prac- 
tice, however, the father still retains the power of life and 
death over his children (following the ancient law laid down 
in Deut. xxi.18-12). Contrary to the principles of early 
Roman law, the father may not be punished for the guilt of 
his sons, nor vice versa (Capo xlvii, p. 2 a4). Some years 
ago, two noted travelers (Combes and Tanisier) came upon 
a father who was upbraiding his daughter for some slight 
offense; the girl, becoming vexed, answered in like angry 
tones, whereupon the father struck her with a stone, killing 
her instantly. After the deed was done it was apparent the 
father regretted his hasty act, but no one seemed to think 
that he had exceeded his parental authority in thus punish- 
ing the unfortunate girl.” 

In general, human life is protected by the code of Abys- 
sinia as far as is practicable under barbarian civilization. 
Even the life of a criminal caught flagrante delicto is held 
inviolable in some cases. If, for instance, a burglar breaks 
into a house at night he may be killed summarily; but if by 
day, and the thief is clearly seen, the one who should hap- 
pen to kill him would be tried for murder (Capo xlvii, p. 
304). A man who kills another in a fight is not condemned 
to death unless the stone, club, or other weapen used, was 
large enough to ordinarily cause death. Here the intent 
is clearly taken into account, which marks, under the cir- 
cumstances, a great advance beyond other sections of the 
code, especially such provisions as are taken directly from 
the Old Testament laws.* If the weapon used was of such 
a nature as not usually to result in the death of the person 
struck, the penalty decreed is exile. A curious anomaly 
revealed by “Il Fetha Negast” is the inconsistency of two 
laws, one of which permits blood revenge for accidental hom- 
icide, and the other of which decrees only banishment for 
seven years in the case of one who commits homicide when 
intoxicated (Capo. xlvii, p. 303). 

2 Combes et Tanisier, Voyage en provides, however, for the accept- 
Abyssinie, 1., p. 270. ance of a ransom by the family of 
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The humane provisions of the Hebraic laws pertaining to 
slaves were fully preserved by the compiler of “Il Fetha 
Negast.” The master who inflicts punishment from the ef- 
fects of which a slave dies, must himself suffer the death 
penalty (Capo xlvii, p. 2a 4). He who commits murder upon 
command of another is not punishable, but the one who so 
commands shall suffer death. The code also provides that 
anyone who takes upon himself the punishment of a slave 
guilty of a capital offense, shall himself be executed. 

As prisons were practically unknown at the time of the 
compilation of the “Fetha Negast,” the punishments pre- 
scribed are whipping, mutilation, exile, and death (accom- 
panied by any kind of preliminary torture the ingenuity of 
the executioners can devise). Progressive as is the reigning 
monarch, he still scorns the idea of building prisons and 
employing honest men to wait upon criminals. Besides, the 
sight of culprits here and there minus hand or foot is sup- 
posed to exercise a potent influence as a deterrent of crime. 
Each repetition of an offense is followed by a more severe 
penalty. The punishment of a thief’s first offense is flagella- 
tion; a second offense is punished by amputation of the 
guilty hand; for a third offense the recidivist atones by loss 
of the foot which ran to carry the thief away from condign 
punishment. 

The death penalty is inflicted on homicides, traitors, and 
persons guilty of sacrilege. Women are usually hanged; 
men are either hanged, stoned to death, or crucified, some- 
times impaled. Crucifiction and lapidation are reserved for 
subjects found guilty of sacrilege, such executions being 
conducted with unusually solemn ceremonies. If the pen- 
alty is to be lapidation, the victim is stripped of his cloth- 
ing before the assembled natives, the priest crying aloud, 
“Stone the criminal! if there be one among you who does 
not throw three stones at him, be ye accursed, and declared 
an enemy of the Virgin Mary, mother of Christ!” 

Law and procedure have greatly degenerated in Abyssinia 
since the middle of the seventeenth century. There was 
formerly a whole class of legists who prided themselves on 
their knowledge of the Pandects and Institutes.‘ Now the 


* A. d’Abbadie, Douze Ans dansla haute Ethiopie, 126. 
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scholars at law have about disappeared, and the procedure 
in criminal trials is quite as primitive and simple as in the 
early days of Israel. When a crime is committed, witnesses 
are sumoned and cross-questioned before the assembled na- 
tives, after which the judge pronounces sentence, inspiring 
himself from the “Fetha Negast.” In many cases the Em- 
peror himself presides as both judge and executioner, as 
noted above. 

Though the general administration of justice has long ago 
passed out of the hands of the priesthood, they still take a 
very active part in bringing unknown criminals to justice. 
Seldom or never does a crime go unpunished, for that might 
give prospective offenders an idea of possible impunity. If 
the real culprit cannot at once be found, prayers, and even 
dreams are resorted to for guidance, until a victim, if not 
the perpetrator, is found. If the prayers and curses of the 
priests prove futile in bringing the culprit to light, a small 
boy is drugged, and whomsoever he dreams of is fixed upon 
as the guilty person. If satisfactory results are not ob- 
tained the boy is drugged time and time again, until he 
dreams of some one who might be guilty. 

The laws of Abyssinia, though primitive and antiquated, 
evidently serve their purpose when wisely administered. 
Only a few years ago the country was divided against itself, 
and for a time thereafter, murder and rapine were the order 
of the day throughout the empire. Now, under the strong 
rule of the humane and sagacious Negus Menelik II, life and 
property are as safe in the greater part of Abyssinia as in 
the United States. 


Reno, NEVADA. MAYNARD SHIPLEY. 


THE ADMINISTRATION OF JUSTICE. 


THE CAUSES OF POPULAR DISSATISFACTION 
WITH THE ADMINISTRATION OF JUSTICE.' 

Dissatisfaction with the administration of justice is as 
old as law. Not to go outside of our own legal system, dis- 
content has an ancient and unbroken pedigree. The Anglo- 
Saxon laws continually direct that justice is to be done 
equally to rich and to poor,’ and the king exhorts that the 
peace be kept better than has been wont,’ and that “men 
of every order readily submit * * * each to that law 
which is appropriate to him.”* The author of the apocryphal 
Mirror of Justices gives a list of 155 abuses in legal admin- 
istration, and names it as one of the chief abuses of the de- 
generate times in which he lived that executions of judges 
for corrupt or illegal decisions had ceased. Wyclif com- 
plains that “lawyers make process by subtlety and cavila- 
tions of law civil, that is much heathen men’s law, and do 
not accept the form of the gospel, as if the gospel were 
not so good as pagan’s law.’*® Starkey, in the reign of 
Henry VIII, says: “Everyone that can color reason maketh 
a stop to the best law that is beforetime devised.”” James I 
reminded his judges that “the law was founded upon reason, 
and that he and others had reason as well as the judges.’”® 
In the eighteenth century, it was complained that the bench 
was occupied by “legal monks, utterly ignorant of human 
nature and of the affairs of men.”® In the nineteenth cen- 
tury the vehement criticism of the period of the Reform 
Movement needs only to be mentioned. In other words, as 
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long as there have been laws and lawyers, conscientious 
and well-meaning men have believed that laws were mere 
arbitrary technicalities, and that the attempt to regulate the 
relations of mankind in accordance with them _ resulted 
largely in injustice. But we must not be deceived by this 
innocuous and inevitable discontent with all law into over- 
looking or underrating the real and serious dissatisfaction 
with courts and lack of respect for law which exists in the 
United States today. 


In spite of the violent opposition which the doctrine of 
judicial power over unconstitutional legislation at first en- 
countered, the tendency to give the fullest scope to the com- 
mon-law doctrine of supremacy of law and to tie down ad- 
ministration by common-law liabilities and judicial review, 
was, until recently, very marked. Today, the contrary ten- 
dency is no less marked. Courts are distrusted, and exec- 
utive boards and commissions with summary and plenary 
powers, freed, so far as constitutions will permit, from judi- 
cial review, have become the fashion. It will be assumed, 
then, that there is more than the normal amount of dissatis- 
faction with the present-day administration of justice in 
America. Assuming this, the first step must be diagnosis; 
and diagnosis will be the sole purpose of this paper. It will 
attempt only to discover and to point out the causes of cur- 
rent popular dissatisfaction. The inquiry will be limited, 
moreover, to civil justice. For while the criminal law at- 
tracts more notice, and punishment seems to have greater 
interest for the lay mind than the civil remedies of preven- 
tion and compensation, the true interest of the modern com- 
munity is in the civil administration of justice. Revenge 
and its modern outgrowth, punishment, belong to the past 
of legal history. The rules which define those invisible 
boundaries within which each may act without conflict with 
the activities of his fellows in a busy and crowded world, 
upon which invester, promoter, buyer, seller, employer and 
employee must rely consciously or subconsciously in their . 
every-day transactions, are conditions precedent of modern 
social and industrial organization. 


With the scope of inquiry so limited, the causes of dis: 
satisfaction with the administration of justice may be 
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grouped under four main heads: (1) Causes for dissatis- 
faction with any legal system, (2) causes lying in the pecu- 
liarities of our Anglo-American legal system, (3) causes ly- 
ing in our American judicial organization and procedure 
and (4) causes lying in the environment of our judicial ad- 
ministration. 

It needs but a superficial acquaintance with literature 
to show that all legal systems among all peoples have given 
rise to the same complaints. Even the wonderful mechanism 
of modern German judicial administration is said to be dis- 
trusted by the people on the time-worn ground that there is 
one law for the rich and another for the poor.” It is obvious, 
therefore, that there must be some cause or causes inherent 
in all law and in all legal systems in order to produce this 
universal and invariable effect. These causes of dissatis- 
faction with any system of law I believe to be the following: 
(1) the necessarily mechanical operation of rules, and hence 
of laws, (2) the inevitable difference in rate of progress 
between law and public opinion, (3) the general popular 
assumption that the administration of justice is an easy 
task, to which anyone is competent, and (4) popular impa- 
tience of restraint. 

The most important and most constant cause of dissatis- 
faction with all law at all times is to be found in the neces- 
sarily mechanical operation of legal rules. This is one of the 
penalties of uniformity. Legal history shows an oscillation 
between wide judicial discretion on the one hand and strict 
confinement of the magistrate by minute and detailed rules 
upon the other hand. From time to time more or less rever- 
sion to justice without law becomes necessary in order to 
bring the public administration of justice into touch with 
changed moral, social, or political conditions. But such 
periods of reversion result only in new rules or changed 
rules. In time the modes of exercising discretion become 
fixed, the course of judicial action becomes stable and uni- 


%” Dr. v. Liszt, Professor at Ber- ject, recently, if we may credit 
lin, delivered an address in the press accounts. 
Rathaus in Berlin on this very sub- 
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form, and the new element, whether custom or equity or 
natural law, becomes as rigid and mechanical as the ‘old. 
This mechanical action of the law may be minimized, but 
it cannot be obviated. Laws are general rules; and the 
process of making them general involves elimination of the 
immaterial elements of particular controversies. If all con- 
troversies were alike or if the degree in which actual con- 
troversies approximate to the recognized types could be cal- 
culated with precision, this would not matter. The diffi- 
culty is that in practice they approximate to these types in 
infinite gradations. When we eliminate immaterial factors 
to reach a general rule, we can never entirely avoid elim- 
inating factors which will be more or less material in some 
particular controversy. If to meet this inherent difficulty 
in administering justice according to law we introduce a 
judicial dispensing power, the result is uncertainty and an 
intolerable scope for the personal equation of the magis- 
trate. If we turn to the other extreme and pile up excep- 
tions and qualifications and provisos, the legal system be- 
comes cumbrous and unworkable. Hence the law has always 
ended in a compromise, in a middle course between wide 
discretion and over-minute legislation. In reaching this 
middle ground, some sacrifice of flexibility of application to 
particular cases is inevitable. In consequence, the adjust- 
ment of the relations of man and man according to these 
rules will of necessity appear more or less arbitrary and 
more or less in conflict with the ethical notions of indiyid- 
uals. 


In periods of absolute or generally received moral sys- 
tems, the contrast between legal results and strict ethical 
requirements will appeal only to individuals. In periods of 
free individual thought in morals and ethics, and especially 
in an age of social and industrial transition, this contrast is 
greatly intensified and appeals to large classes of society. 
Justice, which is the end of law, is the ideal compromise 
between the activities of each and the activities of all in a 
crowded world. The law seeks to harmonize these activities 
and to adjust the relations of every man with his fellows 
so as to accord with the moral sense of the community. 
When the community is at one in its ideas of justice, this 
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is possible. When the community is divided and diversi- 
fied, and groups and classes and interests, understanding 
each other none too well, have conflicting ideas of justice, 
the task is extremely difficult. It is impossible that legal 
and ethical ideas should be in entire accord in such a 
society. The individual looks at cases one by one and meas- 
ures them by his individual sense of right and wrong. The 
lawyer must look at cases in gross, and must measure them 
largely by an artificial standard. He must apply the ethics 
of the community, not his own. If discretion is given him, 
his view will be that of the class from which he comes. If 
his hands are tied by law, he must apply the ethics of the 
past as formulated, in common law and legislation. In 
either event, judicial and individual ethical standards wil! 
diverge. And this divergence between the ethical and the 
legal, as each individual sees it, makes him say with Luther, 
“good jurist, bad Christian.”™ 

A closely related cause of dissatisfaction with the admin- 
istration of justice according to law is to be found in the 
inevitable difference in rate of progress between law and 
public opinion. In order to preclude corruption, to ex- 
clude the personal prejudices of magistrates, and to min- 
imize individual incompetency, law formulates the moral 
sentiments of the community in rules to which the judg- 
ments of tribunals must conform. These rules, being formu- 
lations of public opinion, can not exist until public opinion 
has become fixed and settled and can not change until a 
change of public opinion has become complete. It follows 
that this difficulty in the judicial administration of justice, 
like the preceding, may be minimized, but not obviated. In 
a rude age, the Teutonic moots in which every free man 
took a hand might be possible. But these tribunals broke 
down under pressure of business and beame ordinary courts 
with permanent judges. The Athenians conceived that the 
people themselves should decide each case. But the Athen- 
ian dikastery, in which controversies were submitted to 
blocks of several hundred citzens by way of reaching the 


4 Courtney Kenny, Bonus Jurista Malus Christa, 19 Law Quart. Rev. 
326. 


734 40 AMERICAN LAW REVIEW. 


will of the democracy, proved to register its caprice for the 
moment rather than its permanent will. Modern experience 
with juries, especially in commercial causes, does not war- 
rant us in hoping much from any form of judicial referen- 
dum. Public opinion must affect the administration of jus- 
tice through the rules by which justice is administered rather 
than the direct administration. All interference with 
the uniform and automatic application of these rules, when 
actual controversies arise, introduces an anti-legal element 
which becomes intolerable. But, as public opinion affects 
tribunals through the rules by which they decide and these 
rules, once made, stand till abrogated or altered, any sys- 
tem of law will be made up of successive strata of rules and 
doctrines representing successive and often widely divergent 
periods of public opinion. In this sense, law is often in 
very truth a government of the living by the dead. The 
unconscious changes of judicial law-making and the direct 
alterations of legislation and codification operate to make 
this government by the dead reasonably tolerable. But 
here again we must pay a price for certainty and uniformity. 
The law does not respond quickly to new conditions. It 
does not change until ill effects are felt; often not until. 
they are felt acutely. The moral or intellectual or economic 
change must come first. While it is coming, and until it is 
so complete as to affect the law and formulate itself therein, 
friction must ensue. In an age of rapid moral, intellectual 
and economic changes, often crossing one another and pro- 
ducing numerous minor resultants, this friction can not fail 
to be in excess. 

A third perennial source of popular dissatisfaction with 
the administration of justice according to law may be found 
in the popular assumption that the administration of jus- 
tice is an easy task to which any one is competent. Laws 
may be compared to the formulas of engineers. They sum 
up the experience of many courts with many cases and en- 
able the magistrate to apply that experience subconsciously. 
So, the formula enables the engineer to make use of the accu- 
mulated experience of past builders, even though he could 
not work out a step in its evolution by himself. A layman 
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is no more competent to construct or to apply the one 
formula than the other. Each requires special knowledge 
and special prepartion. None the less, the notion that any- 
one is competent to adjudicate the intricate controversies 
of a modern community contributes to the unsatisfactory 
administration of justice in many parts of the United States. 
The older states have generally outgrown it. But it is felt 
in extravagant powers of juries, lay judges of probate, and 
legislative or judicial law-making against stare decisis, in 
most of the commonwealths of the South and West. The 
public seldom realizes how much it is interested in main- 
taining the highest scientific standard in the administra- 
tion of justice. There is no more certain protection against 
corruption, prejudice, class-feeling, or incompetence. Pub- 
licity will avail something. But the daily criticism of trained 
minds, the knowledge that nothing which does not conform 
to the principles and received doctrines of scientific jurispru- 
dence will escape notice, does more than any other agency 
for the every-day purity and efficiency of courts of justice. 
Another necessary source of dissatisfaction with judicial 
administration of justice is to be found in popular impa- 
ticence of restraint. Law involves restraint and regulation, 
with the sheriff and his posse in the background to enforce 
it. But, however necessary and salutary this restraint, men 
have never been reconciled to it entirely. The very fact 
that it is a compromise between the individual and his fel- 
lows makes the individual, who must abate some part of his 
activities in the interest of his fellows, more or less restive. 
In an age of absolute theories, monarchial or democratic, 
this restiveness is acute. A conspicuous example is to be 
seen in the contest between the king and the common-law 
courts in the seventeenth century. An equally conspicuous 
example is to be seen in the attitude of the frontiersman 
toward state-imposed justice. “The unthinking sons of the 
sage-brush,” says Owen Wister, “ill tolerate anything which 
stands for discipline, good order, and obedience; and the 
men who lets another command him, they despise. I can 


1% See an instance in the address of Mr. Justice Brown, Rep. Am. Bar 
Ass’n 1889, 282. 
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think of no threat more evil for our democracy, for it is a 
fine thing diseased and perverted—namely, the spirit of in- 
dependence gone drunk.’"* This is an extreme case. But 
in a lesser degree the feeling that each individual, as an 
organ of the sovereign democracy, is above the law he helps 
to make, fosters everywhere a disrespect for legal methods 
and institutions and a spirit of resistence to them. It is 
“the reason of this our artificial man the commonwealth,” 
says Hobbes, “and his command that maketh law.” This 
man, however, is abstract. The concrete man in the street 
or the concrete mob is much more obvious; and it is no 
wonder that individuals and even classes of individuals fail 
to draw the distinction. 

A considerable portion of current dissatisfaction with the 
administration of justice must be attributed to the universal 
causes just considered. Conceding this, we have next to 
recognize that there are potent causes in operation of a 
character entirely different. 

Under the second main head, causes lying in our peculiar 
legal system, I should enumerate five: (1) the individualist 
spirit of our common law, which agrees ill with a collec- 
tivist age, (2) the common-law doctrine of contentious pro- 
cedure, which turns litigation into a game, (3) political 
jealousy, due to the strain put upon our legal system by 
the doctrine of supremacy of law, (4) the lack of general 
ideas or legal philosophy, so characteristic of Anglo-Amer- 
ican law, which gives us petty tinkering where comprehen- 
sive reform is needed, and (5) defects of form due to the 
circumstance that the bulk of our legal system is still case- 
law. 

The first of these, conflict between the individualist spirit 
of the common law and the collectivist spirit of the present 
age, has been treated of on another occasion.’* What was 
said then need not be repeated. Suffice it to point out two 
examples. From the beginning, the main reliance of our 
common-law system has been individual initiative. The 


4 Quoted in Ross, Foundations of Law? 5 Columbia Law Rev. 339; 
Sociology, 388. The Spirit of the Common Law, 
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main security for the peace at common law is private prose- 
cution of offenders. The chief security for the efficiency 
and honesty of public officers is mandamus or injunction 
by a tax-payer to prevent waste of the proceeds of taxation. 
The reliance for keeping public-service companies to their 
duty in treating all alike at reasonable price, is an action 
to recover damages. Moreover, the individual is supposed 
at common law to be able to look out for himself and to 
need no administrative protection. If he is injured through 
contributory negligence, no theory of comparative negli- 
gence comes to his relief; if he hires as an employee, he 
assumes the risk of the employment; if he buys goods, the 
rule is caveat emptor. In our modern industrial society, 
this whole scheme of individual initiative is breaking down. 
Private prosecution’ has become obsolete. Mandamus and 
injunction have failed to prevent rings and bosses from 
plundering public funds. Private suits against carriers for 
damages have proved no preventive of discrimination and 
extortionate rates. The doctrine of assumption of risk be- 
comes brutal under modern conditions of employment. An 
action for damages is no comfort to us when we are sold 
diseased beef or poisonous canned goods. At all these 
points, and they are points of every-day contact with the 
most vital public interests, common-law methods of relief 
have failed. The courts have not been able to do the work 
which the common-law doctrine of supremacy of law im- 
posed on them. A wide-spread feeling that the courts are 
inefficient has been a necessary result. But, along with this, 
another phase of the individualism of the common law has 
served to increase public irritation. At the very time the 
courts have appeared powerless themselves to give relief, 
they have seemed to obstruct public efforts to get relief by 
legislation. The chief concern of the common law is to 
secure and protect individual rights. “The public good,” 
says Blackstone, “is in nothing more essentially interested 
than in the protection of every individual’s private rights.”"” 
Such, it goes without saying, is not the popular view today. 


* 1 Bl. Comm. 139. 
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Today we look to society for protection against individuals, 
natural or artificial, and we resent doctrines that protect 
these individuals against society for fear society will op- 
press us. But the common-law guaranties of individual 
rights are established in our constitutions, state and fed- 
eral. So that, while in England these common-law dogmas 
have had to give way to modern legislation, in America - 
they stand continually between the people, or large classes of 
the people, and legislation they desire. In consequence, 
the courts have been put in a false position of doing noth- 
ing and obstructing everything, which it is impossible for 
the layman to interpret aright. 

A no less potent source of irritation lies in our American 
exagerations of the common-law contentious procedure. The 
sporting theory of justice, the “instinct of giving the game 
fair play,”'* as Professor Wigmore has put it, is so rooted 
in the profession in America that most of us take it for a 
fundamental legal tenet. But it is probably only a survival 
of the days when ‘a lawsuit was a fight between two clans 
in which change of venue had been taken to the forum. 
So far from being a fundamental fact of jurisprudence, 
it is peculiar to Anglo-American law; and it has been strong- 
ly curbed in modern English practice. Witk us, it is not 
merely in full acceptance, it has been developed and its 
collateral possibilities have been cultivated to the furthest 
extent. Hence in America we take it as a matter of course 
that a judge should be a mere umpire, to pass upon objec- 
tions and hold counsel to the rules of the game, and that 
the parties should fight out their own game in their own 
way without judicial interference. We resent such inter- 
ference as unfair, even when in the interests of justice. The 
idea that procedure must of necessity be wholly contentious 
disfigures our judicial administration at every point. It 
leads the most conscientious judge to feel that he is merely 
to decide the contest, as counsel present it, according to 
the rules of the game, not to search independently for truth 
and justice. It leads counsel to forget that they are officers 
of the court and to deal with the rules of law and proced- 
ure exactly as the professional foot-ball coach with the 
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rules of the sport. It leads to exertion to “get error into the 
record,” rather than to dispose of the controversy finally 
and upon its merits. It turns witnesses, and especially ex- 
pert witnesses, into partisans pure and simple. It leads to 
sensational cross-examinations “to affect credit,” which 
have made the witness stand “the slaughter house of repu- 
tations,”!® It prevents the trial court from restraining the 
bullying of witnesses, and creates a general dislike, if not 
fear, of the witness-function, which impairs the administra- 
tion of justice. It keeps alive the unfortunate Exchequer- 
rule, dead in the country of its origin, according to which 
errors in the admission or rejection of evidence are presumed 
to be prejudicial and hence demand a new trial. It grants 
new trials because by inability to procure a bill of excep- 
tions a party has lost the chance to play another inning 
in the game of justice.*® It creates vested rights in errors 
of procedure, of the benefit whereof parties are not to be 
deprived.*4_ The inquiry is not, what do substantive law 
and justice require? Instead, the inquiry is, have the rules 
of the game been carried out strictly? If any material in- 
fraction is discovered, just as the foot-ball rules put back 
the offending team five or ten or fifteen yards, as the case 
may be, our sporting theory of justice awards new trials, or 
reverses judgments, or sustains demurrers in the interest of 
regular play. 

The effect of our exaggerated contentious procedure is not 
only to irritate parties, witnesses and jurors, in particular 
cases, but to give to the whole community a false notion 
of the purpose and end of law. Hence comes, in large meas- 
ure, the modern American race to beat the law. If the law 
is a mere game, neither the players who take part in it nor 
the public who witness it can be expected to yield to its 
spirit when their interests are served by evading it. And 
this is doubly true in a time which requires all institu- 
tions to be economically efficient and socially useful. We 
need not wonder that one part of the community strain their 
oaths in the jury-box and find verdicts against unpopular 
litigants in the teeth of law and evidence, while another 


1% 2 Wigmore, Evidence, 1112. Co., 52 Nebr. 100. 
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part retain lawyers by the year to advise how to evade what 
to them are unintelligent and unreasonable restrictions upon 
necessary modes of doing business. Thus the courts, insti- 
tuted to administer justice according to law, are made agents 
or abettors of lawlessness. 

Another source of irritation at our American courts is 
political jealousy due to the strain put upon our legal system 
by the doctrine of the supremacy of law. By virtue of this 
doctrine, which has become fundamental in our polity, the 
law restrains, not individuals alone, but a whole people. 
The people so restrained would be likely in any event to 
be jealous of the visible agents of restraint. Even more is 
this true in that the subjects which our constitutional polity 
commits to the courts are largely matters of economics, pol- 
itics, and sociology, upon which a democracy is peculiarly 
sensitive. Not only are these matters made into legal ques- 
tions, but they are tried as incidents of private litigation. 
This phase of the common-law doctrine was felt as a griev- 
ance in the seventeenth century. “I tell you plainly,” said 
Bacon as attorney-general, in arguing a question of prerog- 
ative to the judges—“I tell you plainly it is little better 
than a by-let or crooked creek to try whether the king hath 
power to erect this office in an assize between Brownlow and 
Michell.”*? King Demos.must feel much the same at seeing 
the constitutionality of the Missouri Compromise tried in an 
action of trespass, at seeing the validity of the legal tender 
laws tried on pleas of payment in private litgation, at see- 
ing the power of the federal government to carry on the 
Civil War tried judicially in admiralty, at seeing the income- 
tax overthrown in a stockholder’s bill to enjoin waste of 
corporate assets, and at seeing the important political ques- 
tions in the Insular Cases disposed of in forfeiture pro- 
ceedings against a few trifling imports. Nor is this the 
only phase of the common-law doctrine of supremacy of 
law which produces political jealousy of the courts. Even 
more must the layman be struck with the spectacle of law 
paralyzing administration which our polity so frequently 
presents. The difficulties with writs of habeas corpus which 
the federal government encountered during the Civil War 
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and the recent case of the income-tax will occur to you at 
once. In my own state, in a few years we have seen a 
freight-rate law suspended by decree of a court and have seen 
the collection of taxes from railroad companies, needed for 
the every-day conduct of public business, tied up by an in- 
junction. The strain put upon judicial institutions by such 
litigation is obviously very great. 

Lack of general ideas and absence of any philosophy of 
‘law, which has been characteristic of our law from the begin- 
ning and has been a point of pride at least since the time 
of Coke,”* contributes its mite also toward the causes of 
dissatisfaction with courts. For one thing, it keeps us in 
the thrall of a fiction. There is a strong aversion to straight- 
forward change of any important legal doctrine. The cry is, 
interpret it. But such interpretation is spurious. It is leg- 
islation. And to interpret an obnoxious rule out of exist- 
ence rather than to meet it fairly and squarely by legisla- 
tion is a fruitful source of confusion. Yet the bar are 
trained to it as an ancient common-law doctrine, and it 
has a great hold upon the public. Hence if the law does 
not work well, says Bentham, with fine sarcasm, “it is 
never the law itself that is in the wrong; it is always some 
wicked interpreter of the law that has corrupted and abused 
it.”** Thus another unnecessary strain is imposed upon our 
judicial system, and courts are held for what should be the 
work of the legislature. 

The defects of form inherent in our system of case-law 
have been the subject of discussion and controversy too of- 
ten to require extended consideration. Suffice it to say that 
the want of certainty, confusion, and incompleteness in- 
herent in all case-law, and the waste of labor entailed by 
the prodigious bulk to which ours has attained, appeal 
strongly to the layman. The compensating advantages of 
this system, as seen by the lawyer and by the scientific 
investigator, are not apparent to him. What he sees is an- 
other phase of the great game; a citation match between 
counsel, with a certainty that diligence can rake up a de ° 
cision somewhere in support of any conceivable proposition. 
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Passing to the third head, causes lying in our judicial or- 
ganization and procedure, we come upon the most efficient 
causes of dissatisfaction with the present administration of 
justice in America. For I venture to say that our system of 
courts is archaic and our procedure behind the times. Un- 
certainty, delay and expense, and above all the injustice of 
deciding cases upon points of practice, which are the mere 
etiquette of justice, direct results of the organization of our 
courts and the backwardness of our procedure, have created 
a deep-seated desire to keep out of court, right or wrong, 
on the part of every sensible business man in the community. 

Our system of courts is archaic in three respects: (1) in 
its multiplicity of courts, (2) in preserving concurrent juris- 
dictions, (3) in the waste of judical power which it involves. 
The judicial organizations of the several states exhibit many 
differences of detail. But they agree in these three respects. 
Multiplicity of courts is characteristic of archaic law. In 
Anglo-Saxon law, one might apply to the Hundred, the 
Shire, the Witan, or the king in person. Until Edward I 
broke up private jurisdictions, there were the king’s su- 
perior courts of law, the itinerant justices, the county courts, 
the local or communal courts and the private courts of lord- 
ships; besides which one might always apply to the king or 
to the Great Council for extraordinary relief. When later 
the royal courts had superseded all others, there were the 
concurrent jurisdictions of King’s Bench, Common Pleas, 
and Exchequer, all doing the same work, while appellate jur- 
isdiction was divided by King’s Bench, Exchequer Chamber 
and Parliament. In the Fourth Institute, Coke enumer- 
ates seventy-four courts. Of these, seventeen did the work 
that is now done by three, the County Courts, the Supreme 
Court of Judicature, and the House of Lords. At the time 
of the reorganization by the Judicature Act of 1873, five ap- 
pellate courts and eight courts of first instance were con- 
solidated into the one Supreme Court of Judicature. 
It was the intention of those who devised the plan of 
the Judicature Act to extend the principle of unity 
of jurisdiction by cutting off the appellate jurisdiction 
of the House of Lords and by incorporating the 
County Courts in the newly formed Supreme Court as 
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branches thereof.” The recommendation as to the County 
Courts was not adopted, and the appellate jurisdiction of 
the House of Lords was restored in 1875. In this way the 
unity and simplicity of the original design were impaired. 
But the plan, although adopted in part only, deserves the 
careful study of American lawyers as a model modern ju- 
dicial organization. Its chief features were (1), to set 
up a single court, complete in itself, embracing all superior 
courts and jurisdictions, (2) to include in this one court, 
as a branch thereof, a single court of final appeal. In the 
one branch, the court of first instance, all original juris- 
diction at law, in equity, in admiralty, in bankruptcy, in 
probate and in divorce was to be consolidated; in the other 
branch, the court of appeal, the whole reviewing jurisdiction 
was to be established. This idea of unification, although not 
carried out completely, has proved most effective. Indeed, 
its advantages are self-evident. Where the appellate tribunal 
and the court of first instance are branches of one court, all 
expense of transfer of record, of transcripts, bills of excep- 
tions, writs of error and citations is wiped out. The records 
are the records of the court, of which each tribunal is but 
a branch. The court and each branch thereof knows'its own 
records, and no duplication and certification is required. 
Again, all appellate practice, with its attendant pitfalls, and 
all waste of judicial time in ascertaining how or whether a 
case has been brought into the court of review is done away 
with. One may search the recent English reports in vain 
for a case where an appeal has miscarried on a point of prac- 
tice. Cases on appellate procedure are wanting. In ef- 
fect there is no such thing. The whole attention of the court 
and of counsel is concentrated upon the cause. On the other 
hand, our American reports bristle with fine points of ap- 
pellate procedure. More than four per cent of the digest 
paragraphs of the last ten volumes of the American Digest 
have to do with Appeal and Error. In ten volumes of the 
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Federal Reporter, namely, volumes 129 to 139, covering de- 
cisions of the Circuit Courts of Appeals from 1903 till the 
present, there is an average of ten decisions upon points of 
appellate practice to the volume. Two cases to the volume, 
on the average, turn wholly upon appellate procedure. In 
the ten volumes there are six civil cases turning upon the 
question whether error or appeal was the proper mode of 
review, and in two civil cases the question was whether the 
Circuit Court of Appeals was the proper tribunal. I have 
referred to these reports because they represent courts in 
which only causes of importance may be brought. The 
state reports exhibit the same condition. In ten volumes of 
the Southwestern Reporter, the decisions of the Supreme 
Court and Courts of Appeals of Missouri show that nearly 
twenty per cent involve points of appellate procedure. In 
volume 87, of 53 decisions of the Supreme Court and 97 of 
the Courts of Appeals, 28 are taken up in whole or in part 
with the mere technics of obtaining a review. All of this 
is sheer waste which a modern judicial organization would 
obviate. 

Even more archaic is our system of concurrent jurisdic- 
tion of state and federal courts in causes involving diver- 
sity of citizenship; a system by virtue of which causes con- 
tinually hang in the air between two courts, or, if they do 
stick in one court or the other, are liable to an ultimate 
overturning because they stuck in the wrong court. A few 
statistics on this point may be worth while. In the ten vol- 
umes of the Federal Reporter referred to, the decisions of 
the Circuit Courts of Appeals in civil cases average 76 to 
the volume. Of these, on the average, between four and five 
in a volume are decided on points of federal jurisdiction. 
In a little more than one to each volume, judgments of Cir- 
cuit Courts are reversed on points of jurisdiction. The same 
volumes contain on the average 73 decisions of Circuit 
Courts in civil cases to each volume. Of these, six, on the 
average, are upon motions to remand to the state courts, 
and between eight and nine are upon other points of fed- 
eral jurisdiction. Moreover, twelve cases in the ten vol- 
umes were remanded on the form of the petition for re- 
moval. In other words, in 19.3 per cent of the reported 
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decisions of the Circuit Courts the question was whether 
those courts had jurisdiction at all; and in seven per cent 
of these that question depended on the form of the plead- 
ings. A system that permits this and reverses four judg- 
ments a year because the cause was brought in or removed 
to the wrong tribunal, is out of place in a modern business 
community. All original jurisdiction should be concen- 
trated. It ought to be impossible for a cause to fail be- 
cause brought in the wrong place. A simple order of trans- 
fer from one docket to another in the same court ought 
to be enough. There should be no need of new papers, no 
transcripts, no bandying of cases from one court to another 
on orders of removal and of remand, no beginnings again 
with new process. 

Judicial power may be wasted in three ways: (1) by. 
rigid districts or courts or jurisdictions, so that business 
may be congested in one court while judges in another are 
idle, (2) by consuming the time of courts with points of 
pure practice, when they ought to be investigating substan- 
tial controversies, and (3) by nullifying the results of judic- 
ial action by unnecessary retrials. American judicial systems 
are defective in all three respects. The federal Circuit Courts 
and Circuit Courts of Appeals are conspicuous exceptions 
in, the first respect, affording a model of flexible judicial or- 
ganization. But in nearly all of the states rigid districts 
and hard and fast lines between courts operate to delay busi- 
ness in one court while judges in another have ample leis- 
ure. In the second respect, waste of judicial time upon 
points of practice, the intricacies of federal jurisdiction and 
the survival of the obsolete Chinese wall between law and 
equity in procedure, make our federal courts no less con- 
spicuous sinners. In the ten volumes of the Federal Re- 
porter examined, of an average of 76 decisions of the Circuit 
Courts of Appeals in each volume, two turn upon the dis- 
tinction between law and equity in procedure and not quite 
one judgment to each volume is reversed on this distinction. 
In an average of 73 decisions a volume by the Circuit Courts, 
more than three in each volume involve this same distinc- 
tion, and not quite two in each volume turn upon it. But 
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many states that are supposed to have reformed procedure 
scarcely make a better showing. 

Each state has to a great extent its own procedure. But 
it is not too much to say that all of them are behind the 
times. We struck one great stroke in 1848 and have rested 
complacently or contented ourselves with patchwork amend- 
ment ever since. The leading ideas of the New York Code 
of Civil Procedure marked a long step forward. But the 
work was done too hurriedly and the plan of a rigid code, 
going into minute detail, was clearly wrong. A modern 
practice act lays down the general principles of practice 
and leaves details to rules of court. The New York Code 
Commission was appointed in 1847 and reported in 1848. 
If we except the Connecticut Practice Act of 1878, which 
shows English influence, American reform in procedure has 
stopped substantially where that commission left it. In 
England, beginning with 1826 and ending with 1874, fire 
commissions have put forth nine reports upon this subject. 
As a consequence, we have nothing in America to compare 
with the radical treatment of pleading in the English Ju- 
dicature Act and the orders based thereon. We still try 
the record, not the case. We are still reversing judgments 
for nonjoinder and misjoinder. The English practice of 
joinder of parties against whom relief is claimed in the al- 
ternative, rendering judgment against any that the proof 
shows to be liable and dismissing the rest, makes an Amer- 
ican lawyer rub his eyes. We are still reversing judgments 
for variance. We still reverse them because the recovery 
is in excess of the prayer, though sustained by the evidence.”? 

But the worst feature of American procedure is the lavish 
granting of new trials. In the ten volumes of the Federal 
Reporter referred to, there are, on the average, 25 writs 
of error in civil cases to the volume. New trials are awarded 
on the average in eight cases a volume, or nearly 29 per cent. 
In the state courts, the proportion of new trials to causes 
reviewed, as ascertained from investigation of the five last 
volumes of each series of the National Reporter System runs 
over forty per cent. In the three last volumes of the New 
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York Reports (180-182), covering the period from December 
6, 1904, to October 24, 1905, forty-five new trials are awarded. 
Nor is this all. In one case in my own state** an action for 
personal injuries was tried six times, and one for breach 
of contract” was tried three times and was four times in 
the Supreme Court. When with this we compare the sta- 
tistics of the English Court of Appeal, which does not grant 
to exceed twelve new trials a year, or new trials in about 
three per cent of the cases reviewed, it is evident that our 
methods of trial and of review are out of date. 

A comparison of the volume of business disposed of by 
English and by American Courts will illustrate the waste 
and delay caused by archaic judicial organization and ob- 
solete procedure. In England there are twenty-three judges 
of the High Court, who dispose on the average of 5,600 con- 
tested cases and have before them, in one form or another, 
some 80,000 cases, each year. In Nebraska there are twenty- 
eight district judges, who have no original probate jurisdic- 
tion and no jurisdiction in bankruptcy or admiralty, and 
they had upon their dockets last year 4,320 cases, of which 
they disposed of about seventy per cent. England and Wales, 
with a population in 1900 of 32,000,000 employ for their 
whole civil litigation 95 judges, that is 37 in the Supreme 
Court and House of Lords, and 58 county judges. Nebraska, 
with a population in 1900 of 1,066,000, employs for the same 
purpose 129. But these 129 are organized on an antiquated 
system and their time is frittered away on mere points of 
legal etiquette. 

Finally, under the fourth and last head, causes lying in 
the environment of our judicial administration, we may 
distinguish six: (1) popular lack of interest in justice, 
which makes jury service a bore and the vindication of right 
and law secondary to the trouble and expense involved, (2) 
the strain put upon law in that it has today to do the work 
of morals also, (3) the effect of transition to a period of 
legislation, (4) the putting of our courts into politics, (5) 
the making the legal profession into a trade, and (6) pub- 
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lic ignorance of the real workings of courts due to ignorant 
and sensational reports in the press. Each of these deserves 
consideration, but a few points only may be noticed. Law 
is the skeleton of social order. It must be “clothed upon 
by the flesh and blood of morality.”°° The present is a time 
of transition in the very foundations of belief and of conduct. 
Absolute theories of morals and supernatural sanctions have 
lost their hold. Conscience and individual responsibilty are 
relaxed. In other words the law is strained to do double duty, 
and more is expected of it than in a time when morals as a reg” 
ulating agency are more efficacious. Another strain upon our 
judicial system results from the crude and unorganized 
character of American legislation in a period when the grow- 
ing point of law has drifted to legislation. When, in con- 
sequence, laws fail to produce the anticipated effects, ju- 
dicial administration shares the blame. Worse than this is 
the effect of laws not intended to be enforced. These par- 
odies, like the common-law branding of felons, in which a 
piece of bacon used to be interposed between the branding- 
iron and the criminal’s skin,*! breed disrespect for law. Put- 
ting courts into politics and compelling judges to become 
politicians, in many jurisdictions has almost destroyed the 
traditional respect for the bench. Finally, the ignorant 
and sensational reports of judicial proceedings, from which 
alone a great part of the public may judge of the daily work 
of the courts, completes the impression that the adminis- 
tration of justice is but a game. There are honorable ex- 
ceptions, but the average press reports distract attention 
from the real proceeding to petty tilts of counsel, encount- 
ers with witnesses and sensational by-incidents. In Ne 
braska, not many years since, the federal court enjoined the 
execution of an act to regulate insurance companies.*? In 
press accounts of the proceeding, the conspiracy clause of 
the bill was copied in extenso under the headline “Conspir- 
acy Charged,” and it was made to appear that the ground 
of the injunction was a conspiracy between the state offi- 
cers and some persons unknown. It cannot be expected that 


*® Sidgwick, Methods of Ethics, 6 tion (tr. by Hildreth), 401. 
Ed. 457. *% Niagara Fire Ins. Co. v. Cor- 
* Bentham, Theory of Legisla- nell, 110 Fed. 816. 
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the public shall form any just estimate of our courts of jus- 
tice from such data. 

Reviewing the several causes for dissatisfaction with the 
administration of justice which have been touched upon, it 
will have been observed that some inhere in all law and 
are the penalty we pay for uniformity; that some inhere 
in our political institutions and are the penalty we pay for 
local self-government and independence from bureaucratic 
control; that some inhere in the circumstances of an age of 
transition and are the penalty we pay for individual free- 
dom of thought and universal education. These will take 
care of themselves. But too much of the current dissatis- 
faction has a just origin in our judicial organization and pro- 
cedure. The causes that lie here must be heeded. Our ad- 
ministration of justice is not decadent. It is simply be- 
hind the times. Political judges were known in England 
down to the last century. Lord Kenyon as Master of the 
Rolls sat in Parliament and took as active a part in po- 
litical squabbles in the House of Commons as our state 
judges today in party conventions.** Dodson and Fogg and 
Sergeant Buzzfuz wrought in an atmosphere of contentious 
procedure. Bentham tells us that in 1797 out of 550 pend- 
ing writs of error, 543 were shams or vexatious contrivances 
for delay.** Jarndyce and Jarndyce dragged out its weary 
course in chancery only half a century ago. We are simply 
stationary in that period of legal history. With law schools 
that are rivaling the achievements of Bologna and of Bourges 
to promote scientific study of the law, with active bar as- 
sociations in every state to revive professional feeling and 
throw off the yoke of commercialism, with the passing of 
the doctrine that politics too is a mere game to be played 
for its own sake, we may look forward confidently to de- 
liverance from the sporting theory of justice; we may look 
forward to a near future when our courts will be swift and 
certain agents of justice, whose decisions will be acquiesced 
in and respected by all. 


% Lord Campbell, Lives of the’ * Works, VII, 214. 
Chief Justices (3 Ed.) IV, 70-73. 
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NATIONAL BOUNDARIES. 


The boundaries of states consist either of such natural 
features as mountains, rivers, seas and lakes, or of arbi- 
trary lines connecting natural or artificial points. Where 
there is real doubt or ignorance as to a frontier, and no 
express agreement concerning it, certain general rules have 
been accepted which may be summarized as follows: Where 
two states are separated by ranges of mountains or hills 
the water-divide marks the boundary line or frontier. When 
the separation is made by a river, not the exclusive prop- 
erty of either of the riparian states, the boundary is the 
middle of the stream, if it is non-navigable; if it is 80, the 
thalweg, or center of the deepest channel. When the sep- 
aration is made by a lake, a line run through the middle of 
it constitutes the boundary, in the absence of another es- 
tablished by usage or treaty. Such normal and reasonable 
rules of equality must yield, however, when one state is 
‘able to establish its right to an entire lake or stream by 
prior occupation before the opposite bank is appropriated, 
or by a treaty made for the purpose of establishing a po- 
litical frontier. When the whole of the bordering waters is 
thus acquired the title seems to carry with it not only the 
opposite banks of the river or lake, but also perhaps a 
sufficient margin besides for defensive or revenue purposes. 
The state that asserts such extensive claims, either by oc- 
cupation or treaty, must so clearly prove them as to over- 
come the just and natural presumption in favor of equal 
rights. That presumption will prevail where opposite shores 
have been occupied at the same time by riparian states, 
or where neither can clearly prove the priority of its oc- 
cupancy. 

Peaceful intercourse between nations requires that each 
state should define its boundaries by land and sea. Under 
our constitution national boundaries are defined by politi- 
cal and not by judicial action, and the courts follow the 
decision of that department of the government which makes 
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the definiton. Hence the formula that the “Judiciary takes 
executive view as to national boundaries.” The right to 
fix national boundaries necessarily carries with it the right 
to define what are and what are not territorial waters. The 
political department possesses the exclusive right to make 
such definitions, which must be accepted as final by the 
judiciary. No state can possibly define its maritime bound- 
aries without determining what are its territorial waters 
as contradistinguished from the waters of the open sea, be- 
cause only in that way can the place of the marine league 
be fixed. International law therefore concedes to each state 
the right to define, within certain limits, its territorial wa- 
ters. As Hall has expressed it: “on the assumption that 
any part of the sea is susceptible of appropriation, no seri- 
ous question can arise as to the existence of property in 
marginal waters. Their precise extent, however, is not so cer- 
tain.”* In the exercise of that not precisely defined right 
of appropriation our Department of State has followed two 
distinct policies: The earlier policy has been thus defined 
by Kent: “Considering the great extent of the line of the 
American coasts, we have a right to claim for fiscal and 
defensive regulations a liberal extension of maritime juris- 
diction; and it would not be unreasonable, as I apprehend, 
to assume for domestic purposes connected with our safety 
and welfare the control of waters on our coasts, though in- 
cluded within lines stretching from quite distant headlands, 
—as, for instance, from Cape Ann to Cape Cod, and from 
Nantucket to Montauk Point, and from that point to the 
capes of the Delaware, and from the South Cape of Florida 
to the Mississippi.”* As such extravagant claims were in 
conflict with the principles of modern international law they 
were abandoned at an early day in favor of the generally 
accepted rule as thus stated by Hall: “In any case the cus- 
tom of regarding a line three miles from land as defining 
the boundary of marginal territorial waters is so far fixed 
that a state must be supposed to accept it in the absence of 


1 Wharton’s Int. Law. Dig., Vol. 13 id. 415; U. S. v. Reynes, 9 How. 
I, sec. 22, citing Foster v. Neilson, 127. 
2 Pet. 253; Garcia v. Lee, 12 id. 2 Pp. 159-160. 
511; Williams v. Suffolk Ins. Co., * Com. I, p. 30. 
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express notice that a larger extent is claimed.”4 We have 
only claimed “a larger extent” in.the case of certain land- 
locked bays inclosed within headlands. The following is 
an accurate and complete statement of the rule of our De- 
partment of State as recognized for more than half a cen- 
tury: “The position of this Department has uniformly been 
that the sovereignty of the shore does not, so far as terri- 
torial authority is concerned, extend beyond three miles 
from low-water mark and that the seaward boundary of this 
zone of territorial waters follows the coast of the mainland. 
extending where there are islands so as to place round such 
islands the same belt. This necessarily excludes the posi- 
tion that the seaward boundary is to be drawn from head- 
land to headland, and makes it follow closely at a distance 
of three miles, the boundary of the shore of the continent 
or of adjacent islands belonging to the continental sov- 
ereign. 995 

It is all important to understand the distinction between 
the coast line of physical geography for the purposes of 
boundary and the political coast line for the purpose of 
jurisdiction. Physical geography simply reproduces the 
actual coast lines of maritime states, as they are defined by 
nature at the point of contact of the sea with the land. The 
following description of the coast of Maine, from an emi- 
nent geographical authority, may be taken as an apt il- 
lustration: “On the Atlantic coast, Maine presents an in- 
terrupted succession of peninsulas, islands and bays; and 
all these bays are the mouths of rivers, outlets of valleys hav- — 
ing their origin far in the interior. Nothing similar is seen 
on all the territory of the Union. One must come to Norway 
or go to the extreme point of South America to find so long 
a part of the coast—400 kilometers in a straight line from 
the southwest to the northeast—so deeply cut up that we 
measure on it more than 4,000 kilometers of contact with 
the sea.”® The actual coast line of Maine, as known to 
physical geography, following, as it does, the sinuosities de- 


*P. 160. Law Dig., Vol. I, sec. 32. 

® Mr. Bayard, Secretary of State, * See Maine, in Nouveau Diction- 
to Mr. Manning, Secretary of Treas- aire de Giographie Universelle, 
ury, May 28, 1886; Wharton Int. Saint Martin, Vol. III, p. 559. 
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fined by the contact of the sea with the land, is about 4,000 
kilometers, while the political coast line, superimposed upon 
it by operation of international law, is vastly shorter by rea- 
son of the fact that the artificial and imaginary line cuts 
across the heads of bays and inlets. The natural coast line, 
as known to physical geography, exists primarily for the 
purposes of boundary. The artificial coast line, as known 
to international law, exists only for the purposes of juris- 
diction. That obvious distinction is well illustrated by 
Rivier in his Principes du Droit des Gens. Speaking of “La 
mer littorale,” he says: “the name territorial sea is applied 
to all the seas or portions of the sea which belong to the 
territory; to the interior sea, in the various acceptations of 
the word, to gulfs and straits. It is the general and juri- 
dical terms (le terme generale et juridique), while the others 
are rather physical or geographical (physiques ou geograph- 
iques). The term, littoral sea, has the advantage of a spe- 
cial meaning. They say also jurisdictional sea, after one of 
' the elements of the juridical situation of that part of the 
sea. The principle that the littoral sea forms a part of the 
territory is justified by the necessities of the preservation and 
security of the state, from the point of view, military, san- 
itary, fiscal, as well as the point of view of the interests 
of industry, specially of the right of fishing. The result 
is, for the coast and for terra firma, the littoral sea has the 
character of an accessory (le caractere Wun accessoire), 
and it cannot be taken independently of the coast (independ- 
amment de la cote).” Speaking of “Les Frontieres,’ the same 
author says: “I have spoken already of the frontier on the 
sea, and of that on the land. There exists also special lim- 
its for the wants of administration, because the geographical 
and political frontier (la frontiere politique et geograph- 
ique) do not always answer in a sufficient manner.’”* The 
distinction thus so clearly drawn between a geographical 
and political frontier is too obvious to require further il- 
lustration. If the geographical frontier happens to be on 
the sea or ocean, it is known as the coast, the point of con- 


* Vol. I, pp. 145-146, 170. 
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tact between the sea-water and the land, upon which the 
political frontier is superimposed as an accessory that can- 
not be taken independently of the coast (et qu’ on ne sawrait 
Vacquerir independanment de la cote). That dependent and 
accessorial frontier created by international law, solely for 
the purposes of jurisdiction, is annexed only to the outer 
coast of a maritime state, which it shortens by cutting across 
the heads of bays and inlets, thus following what is called 
the general trend of the coast. 

Nothing is more unique in our federal system than the 
original jurisdiction of the Supreme Court in boundary con- 
troversies. As the Articles of Confederation failed to pro- 
vide for a general judiciary, Congress was made “the last 
resort on appeal in all disputes and differences”, then sub- 
sisting or which thereafter might arise “between two or 
more states concerning boundary, jurisdiction, or any other 
cause whatever’; the authority so conferred to be exercised 
_ by a special tribunal to be organized in the mode prescribed 
in those Articles, and its judgment to be final and conclusive. 
The special tribunal thus created seems to have been far 
from effective. From Rhode Island v. Mass.’, we learn 
that “it is a part of the public history of the United 
States, of which we cannot be judicially ignorant, that at 
the adoption of the constitution there were existing contro- 
versies between eleven states respecting their boundaries, 
which arose under their respective charters, and had con- 
tinued from the first settlement of the colonies.” There 
can be no doubt that the framers of the Constitution of 
1787, in creating the Supreme Court of the United States, 
with jurisdiction to determine “controversies between two 
. or more states”, had specially in mind boundary controver- 
sies. As Mr. Justice Baldwin said, in Rhode Island v. 
Mass: “It is not known that there were any such 
controversies then existing, other than those which relate 
to boundary, and it would be a most forced construction to 
hold that these were excluded from judicial cognizance, and 
that it was to be confined to controversies to arise prospect- 
ively on other‘subjects.” By a strange process of reason- 
ing the Supreme Court reached the conclusion, which mo- 


®§ 12 Pet. 657, 723. ° 12 Pet. 724. 
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tives of convenience no doubt suggested, that boundary con- 
troversies might be tried on the equity side of the court, 
rather than in actions of ejectment on the law side. In 
Georgia v. Braisford’®, it was settled that a state was 
entitled in an action on the case to a jury on the law 
side of the court, and in 1794 a jury was actually empan- 
elled in the case in question, and the record book recites 
that “the jury retired for a few minutes, and on their re- 
turn to the bar, by their foreman, Reynold Keen, say they 
find a verdict for the defendant.” In 1795 in the case of 
Oswald v. New York a jury was sworn and witnesses called, 
and a verdict found for plaintiff of $5,315.06. In order to 
prevent the obvious inconveniences that would have resulted 
from common law trials before juries in actions of eject- 
ment between states, the Supreme Court held that equity 
might be invoked upon the following grounds, first clearly 
stated in Rhode Island v. Mass.: “If the question con- 
cerning the boundaries of contiguous pieces of land manors, 
lordships or counties palatine, arises within the realm, 
it was cognizable in the high court of chancery in an 
appropriate case; a mere question of title to any defined 
part was cognizable only by ejectment or real action in a 
court of law; which were in either case judicial ques- 
tions. Penn v. Baltimore”. If between counties palatine, 
boundary involved not only the right of soil, but the high- 
est franchise known to the law of England, jura regalia to 
the same extent as the King in the right of the crown 
and royal jurisdiction. Palatine jurisdiction was a qual- 
ified sovereignty, until abridged by 24 Hen. VIII, Chap. 24. 
*** * Yet his jurisdiction, his royalties, and jura regalia, 
etc., existed or disappeared, according as a chancellor should 
decree as to boundary.” When the same case again came 
before the court,* Taney, C. J., after stating that it was 
of a peculiar character, involving a queston of boundary 
between two sovereign states, litigated in a court of 
justice, and that there were no precedents as to forms 
and modes of proceedings, said: “The subject was, how- 
ever, fully considered at January Term, 1838, when a mo- 
tion was made by the defendant to dismiss this bill. Upon 


* 3 Dall. p. 1. % 1 Ves. Sr. 444, 447. 
412 Pet. 738. * 14 Pet. 210. 
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that occasion the court determined to frame their proceed- 
ings according to those which had been adopted in the Eng- 
lish courts, in cases most analogous to this, where the bound- 
aries of great political bodies had been brought into ques- 
tion.” Thus because the English court of chancery had 
jurisdiction to hear cases affecting the boundaries of coun- 
ties palatine, which were qualified sovereignties, it was held 
that the Supreme Court could apply its original équity jur- 
icdiction to cases affecting the boundaries of soverign states. 
The rule has certainly proved to be a convenient one; and 
in the settlement of boundary controversies between states 
the Supreme Court applies the principles of international 
law as an international tribunal would apply them between 
sovereignties entirely independent, and then enforces its de- 
crees against them as a municipal court enforces its decrees 
against private individuals. In that way have been rede- 
fined and applied many of the leading principles of inter- 
national law as to water boundaries on rivers, lakes and 
seas, 


In the recent case of Louisiana v. Mississippi, a 
grave question of water boundary arose out of an attempt 
upon the part of Louisiana to inclose within her terri- 
torial limits an area of the open waters of the Gulf of 
Mexico, at least fourteen hundred square miles in extent, 
including the entire group of the Chandeleur Islands, now 
owned and occupied by the United States and situated nearly 
if not quite twenty-five miles from her eastern coast. The 
motive that prompted this monstrous claim, which the Su- 
preme Court repudiated and disallowed, was the desire to 
add to the territorial waters of Louisiana, so as to be sub- 
ject to her local legislation, the large expanse of waters be- 
tween her eastern coast and the Chandeleur and Errol 
groups so valuable for fishing and oyster purposes. But 
while the larger aspect of Louisiana’s claim was entirely de- 
feated, the court did decree to her a group of islands lying 
directly across the face of the narrow sea front of Missis- 
sippi which that state claimed had been expressly granted 
to her by the Congress of the United States. The only way 
in which that grant could be defeated was by the applica- 
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tion of the doctrine of the thalweg or mid-channel to the 
waters of Mississippi Sound,—it being admitted on all hands 
that no such application could be made of the doctrine of 
the thalweg, if that long and undulatng indentation in the 
coast was not what is known to international law as “an 
arm of the sea.” Mississippi claimed that the indentation 
in question is the open sea and not “an arm of the sea”, 
and that it is recognized as such by our Department of State 
which has sole and exclusive jurisdiction to determine all 
such questions as the representative of the executive power. 
The highest expert testimony was offered to show that un- 
der the rules as long settled by our State Department Mis- 
sissippi Sound is open sea and not an arm of the sea. And 
yet, without anything to indicate that that Department holds 
a contrary view, it was adjudged by the court that the Sound 
in question is “an arm of the sea.” The result is therefore 
a direct conflict between the judicial and political depart- 
ments of the government as to a subject matter within the 
exclusive jurisdiction of the latter. No explanation is given 
in the opinion why the court saw fit to depart from the rule 
so long promulgated by itself that the “Judiciary takes ex- 
ecutive view as to national boundaries.” The day will surely 
come when the conflict of view thus established as to the 
principles by which the extent of our territorial waters 
are to be determined will seriously embarrass us in matters 
to be determined by international tribunals. If we shall be 
charged in a certain case by a foreign nation with a failure 
to discharge our neutral duties within our territorial wa- 
ters, and the political department replies that the waters 
in question are a part of the open sea and not territorial, it 
will be confronted with the decision in the case in ques- 
tion adjudicating such waters to be territorial. The po- 
litical department will then rejoin with the obvious answer 
that the Supreme Court attempted to settle a matter over 
which it had no jurisdiction. 


Wasurincton, D. C. HANNIS TAYLOR. 
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NOTES OF CURRENT TOPICS. 


Tue Portrait in the present number (resuming the publication 
of the portraits of the early editors of the Revizw) is of ARTHUR 
Grorce Sepewick of New York City, who was associated with 
Oliver Wendell Holmes, Jr., in the editorshipof the Revizw, Vol- 
umes V., VI., and VII., for the years 1870-1873. Mr. Sedgwick was 
born at New York, October 6, 1844, the son of Theodore Sedgwick, 
the distinguished author of Sedgwick on Damages. He graduated 
at Harvard in 1864. He directly became a First Lieutenant in the 
20th Massachusetts regiment ; was taken prisoner at Deep Bottom, 
Virginia, and was held in Libby prison, where he contracted an 
illness which disabled him from further service. He graduated 
from the Harvard Law School in 1867; was admitted to the bar 
in Boston, where he practiced for a few years, and afterwards 
went to New York City, where he became a member of the bar, 
about 1875. For some years he was on the editorial staff of the 
Evening Post and the Nation. In the winter 1885-6 he delivered 
a course of lectures on Law before the Lowell Institute of Boston. 
He is the author, with F. S. Wait, of a Treatise on the Principles © 
and Practice governing the Trial of Title to Land; also of a work 
on the Elements of Damages. He edited the fifth edition of his 
father’s Measure of Damages, and was the co-editor of the seventh 
and eighth editions. The portrait shows for itself that it is from 
a photograph taken a number of years ago. 


THERE ARE Lawyers By Nature Just AS THERE ARE POETS BY 
Narurs.—They are endowed with two great gifts; one is intel- 
lectual, the other moral. One is the power to perceive the true 
relations of things, and the other is the disposition to see justice 
done. This ability to see the true relations in which things stand 
to each other—what is it but common sense magnified? And who 
will not admit that common sense is always a gift of nature? 
If you know any college that can confer an honest degree in com- 
mon sense let me know—I want to send my boy there. It can’t 

*From an address before the West Virginia Bar Association, Dec. 29, 
1905, by Hon. Wendell P. Stafford, of the Supreme Court of the District 
of Columbia. 


NOTES OF CURRENT TOPICS. 759 


be done. If he was born with it the school will give it breadth and 
power. If he was born without it the school will only make thé 
deficiency conspicuous. The Spaniards have a proverb, “A fool 
is never a great fool until he knows Latin.” We have all seen 
lawyers who would have been stronger if they had relied more on 
their reason and less on their reading. Even on the bench I have 
known men who would have been better judges if they had been 
poor lawyers. When all is said it is mother-wit that runs the 
world. Probably you laughed awhile ago, as I did, over that 
story in the Law Ravinw’ concerning a famous jurist who was 
fording a little brook in his chaise and trying to wet the dry 
wheels by backing again and again into the stream, and finding 
that each time he wet only the same part of the circumference. 
An old darkey observing his efforts ventured to help him by turn- 
ing the wheel round and round in the water until the felloe and 
spokes were all wet. “I never thought of that,” said the absent- 
minded judge. He must have been greatly consoled by the reply: 
“Oh, well, some folks just nat’lly has mo’ sense than others, 
anyhow.” 

How often we have occasion to return to that profound saying 
of Bacon, “Books teach not their own use, but is a wisdom with- 
out them and above them won by observation.” It was common 
sense that made the law, and it is common sense that must apply 
it. In the war between our States a Massachusetts regiment was 
to be transported by train. The locomotive had broken down. 
“Is there any man here that knows how to mend this engine?” 
asked the colonel. A private stepped out of the ranks and patted 
the machine, saying: “I ought to; I made her.” That is what 
happens when the real lawyer puts his hand to the law. Some 
of the best lawyers were never admitted to the bar. More than 
once I have been consulted by some country magistrate, some 
back-woods justice of the peace, constable, or plain farmer, who 
has shown such a clear perception of principles, such a firm grasp 
of the situation, that I have felt like saying, “Why do you come 
to me for counsel? It is I that should learn of you.” Of course, 
there are some questions that depend for their solution upon 
technical learning; but they are not a large proportion. Barring 
these, I believe it is possible to state any correct judgment in 
terms that will satisfy the common mind. I always distrust a 
decision that cannot be made intelligible to the ordinary under- 
standing. When Marshall delivered one of his subtle, far-reach- 
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i i 
XUM 


760 40 AMERICAN LAW REVIEW. 


ing opinions a political opponent whispered to his companion, 
“It’s wrong, all wrong.” “Yes,” replied his colleague, “but the 
man does not live that can point out wherein it is wrong.” I do 
not pretend to say that the criticism was just in that instance. 
I don’t remember what the instance was. But when that is the 
impression left upon a fair and candid mind,—a feeling that the 
argument may be right, but that the result is wrong,—the proba- 
bility is that the opinion is wrong. If it is not wrong there has 
been failure to put it on the true ground. Luke P. Poland, of 
Vermont, was one of the best judges and legislators we ever had. 
A friend of his, not a lawyer, had been elected justice of the 
peace. The judge said to him, “I will give you a little advice. 
You will get along well enough if you never give any reason for 
your decisions. You are a pretty sensible fellow, and nine times 
out of ten your judgments will be right, but if you try to tell why, 
the chances are you will make yourself ridiculous.” The true 
texts are those that shine by their own light. The sound judg- 
ment has a way of justifying itself even to the man in the street. 
It is the business of learning to make itself plain to the unlearned. 
Greatness can afford to be simple. And the highest wisdom uses 
the homeliest language. It is weakness and uncertainty that 
take refuge in obscure phrases. Have I not read of some sort of 
fish that secures its escape from its enemy by diffusing an inky 
substance through the water? Read the great judgments of Mans- 
field or Marshall, of Gibson, of Shaw. How they commend them- 
selves to the unsophisticated reason. Take one of Ben Franklin’s 
sayings, one of Aesop’s fables, one of Lincoln’s stories,—how they 
find their way to the hearts and understandings of the masses! 
Choate used to say that Webster’s words passed current like coin 
among the people. So do the plain-dealing words of Theodore 
Roosevelt to-day.. Law is not something technical, something that 
smells of the lamp and belongs to the closet. Law is nothing 
stable, nothing desirable unless it is the sifted and garnered 
common sense of the race. You need never tremble for that kind 
of law. It is a tub that can stand on its own bottom. A code 
that can be understood and appreciated only by a class or a 
profession may fail, but a law that makes its appeal to the good 
sense and honest instincts of men at large can never fail. For a 
sound legal judgment is moral as well as mental. It is not 
enough to see things as they are. The great lawyer sees how they 
ought to be. His love of justice is as strong as his perception of 
truth is keen. It has been said, “Love is our highest word and 
the synonym of God.” But if that be so, then the next highest 
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word is justice,—“for justice all place a temple and all seasons 
summer!” What other excuse can government give for its ex- 
istence than this—“to establish justice?” So it is that a good 
lawyer must have the qualities that go to the making of a good 
judge. He cannot conduct his case wisely nor advise his client 
safely unless he can foresee with reasonable accuracy how the 
court will be obliged to treat it when it comes before it. The best 
counsel is he who best anticipates the court’s decision. You 
cannot make a good judge out of intellect alone. He must have 
a heart that can be touched with the feeling of infirmities. His 
blood must be red. Let him be pure and righteous as he may, but 
through his heart must throb the quick, warm currents of human- 
ity. And above all he must love justice. He must long to see 
the right prevail. So must the lawyer—“the lawyer,” I mean. 
He must be great enough to exult in his own defeat when he finds 
that he ought to be defeated. Lawyers do not like to be beaten; 
judges do not like to be reversed. But a judge who will not re- 
joice to see his own wrong judgments set aside he may be great 
in learning and high in place, but the least in the kingdom 
of justice is greater than he. 


LecaL Traininc—“Tue Lyre so SHortT, THE CraFr so LONG TO 
Lerne.”—We find in the Allahabad Law Journal (India) an in- 
teresting article under the above title by A. H. C. Hamilton (Lin- 
coln’s Inn), addressed to the Lawyers of India, from which we 
quote the concluding part: 

We hear a great deal now-a-days about the tyranny of exam- 
inations, but until some one can propound an alternative and 
equally expeditious means of testing a student’s attainments, we 
must continue to endure this necessary evil, particularly where 
competitive selection comes into play. We are told that success 
in examinations is mainly a matter of memory and that memory 
more often than not, is highly developed in those very students 
who are incapable of doing any thinking for themselves. This is 
all very true and is an argument for adding collateral tests where, 
as in the case of the law student, the attainment of a definite 
standard only is demanded, but the difficulty consists in defining 
what these additional tests ought to be. 

We know more or less what kind of teaching the educational- 
ists think the student ought to have, and we know that the trend 
of modern theories of education is in favor of evoking power 
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rather than imparting knowledge, of telling the student as little 
as possible, while inducing him to discover as much as possible. 
We have realized that thinking is above knowing, and that it is 
better to instil into the student the faculty of accurate reasoning 
instead of making him the receptacle of ready-made truths. He 
must be taught to learn for himself in order to know, not neces- 
sarily for the purpose of answering questions. 

What briefly are the ingredients needed for the making of a 
successful lawyer? He must be a man of liberal education, 
knowing something of everything and everything of something, 
to-wit, the law; he must possess a logical mind, coupled with a 
power to disembowel a case, so to speak, and to differentiate the 
essentials from the accidentals. Further, he needs the capacity 
to force others to see the truth eye to eye with himself. Some of 
these qualities are inherent in the individual; others can be 
acquired by judicious training. It is only with the latter that 
we are at present concerned. 

But the practitioner who has acquired no mastery of legal prin- 
ciples is like a workman without his tools. “He knoweth not 
the law,” as Coke says, “who knoweth not the reason thereof,” 
and an ideal system of legal education must consist largely of the 
elucidation of these principles by the teacher and pupil working 
in unison. Rules of law, however, are most elusive things and 
even when stated in words convey little meaning till they have 
been examined from every side. Take, for example, the leading 
equity maxims—they can easily be written on a sheet of note 
paper—Equity regards that as done which ought to be done; equity 
looks to the intent rather than the form; equality is equity; he 
who seeks equity must do equity; where there are equal equities 
the first in time shall prevail; equity aids the vigilant; it imputes 
an intention to fulfil an obligation; it will not suffer a wrong 
. without a remedy; it follows the law. 


And yet how meaningless these oftquoted phrases are till we 
have learnt to apply them. Each, in fact, is a tag, a shorthand ex- 
pression for a host of ideas that can only be appreciated by num- 
berless illustrations from case-law. Without knowing the reason 
for the rule and its historical basis, and without familiarity with 
the concrete cases that exemplify the principle, the student gains 
nothing by committing these phrases to memory. 

It may be news to some that many of the defects in our own 
system, to which I have briefly referred, have been grappled with 
and surmounted in a practical way by an eminently practical 
people. While legal education in England has made no virtual 
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progress since the reforms of Lord Westbury, the Law Schools 
of the New World have become living object lessons of what 
the student’s training ought to be. Moreover, they have been 
phenomenally successful. We may well inquire whether they 
afford solutions of any of the problems that confront ourselves 
and whether any part of their methods are capable of transplan- 
tation on Indian soil. 

The question has been brought home to me by some com- 
munications received from time to time from American friends, 
and the manner in which this correspondence arose is somewhat 
peculiar. A candidate at the LL.B. Examination, failing to 
answer his paper to his own satisfaction, rushed into print with 
an attack on his examiners. I happened to be one of those 
criticised. The newspaper containing the candidate’s letter 
happened to cross the Atlantic (or perchance the Pacific), and 
as a result, I have been the fortunate recipient of various notes 
and disquisitions dealing with the condition of legal education 
in the States and in particular with the curriculum of some of 
the leading law schools. This information has been a revelation 
to me. If then the young anonymous friend who attacked me 
must be held responsible for the consequences of his actions—and 
I should be the last to suggest he ought not—it is only fair thaf 
I should take this somewhat belated opportunity to express my 
obligation to him, whoever he may be, for the kindly service he 
has rendered me. 

What then are the distinctive characteristics of the American 
Law Schools? And wherein does their success consist? They are 
not Government Institutions but the creation of the profession 
itself as represented by the American Bar Association. The most 
remarkable feature, perhaps, of all is the lively interest taken 
in these schools by the leading lawyers of the day who furnish 
financial support and volunteer as lecturers. But there is 
no lecturing in the ordinary sense of the term. The process 
consists rather in the elucidation of truths by the mutual co- 
operation of teacher and taught. The Professor does little 
more than guide the discussion, asking questions certainly, but 
submitting himself at the same time to cross-examination by his 
class on concrete cases specially selected for the purpose of 
illuminating the topic under discussion. Case-law indeed looms 
very large. Master and pupil thus become co-investigators in 
the same field of inquiry. Interest can never flag and principles 
are meanwhile absorbed imperceptibly into the mental system 
with hardly any conscious effort. Instead of becoming the 
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conduit pipe of other people’s opinions the student forms his 
own. 

There is something in this co-operative study and mutual help 
that recalls the corporate life led by the members of the Inns of 
Court and Inns of Chancery during the 15th century when 
the Fellows of each society, as Sir John Fortescue tells us, used 
all to take an active part in the education of their juniors. The 
latter “would enter an Inn of Chancery near the Kings Court 
that they might daily have access thereto without weariness” and 
“while growing to ripeness” might as often as they wished study 
the working of the legal machinery in all its bearings. There 
are lessons to be learnt even to-day from the history of the old 
“crafts” and “guilds” of the middle ages. 

This is not the place to discuss at length the shape that reform 
should assume. It is enough at present to point the moral, 
namely, that the motive power for improving the student’s condi- 
tion must come from the bar itself, if it is to come at all. The 
individual can effect little working alone, but the combined body 
can do a great deal. We need not slavishly follow American 
models—in fact, we could not if we would. We do not live in a 
land of benevolent millionaires, nor can we hope to rival the 
stately buildings or the liberal endowments of the American In- 
stitutions, but we can perhaps do something on similar though — 
more modest lines towards encouraging the beginner and helping 
him on his way. 

The effort at least is worth making. Money making, we must 
remember, ought not to be, and indeed is not, the aim of the 
majority. There are many callings more lucrative than that of 
a lawyer. We belong to a profession, not a trade, and when a 
man becomes so busy that he cannot attend to public duties or 
lend an occasional helping hand to his juniors it is high time 
that that man curtailed his practice. There are, I am sure, . 
many leaders at the bar who, given the occasion, would gladly 
join in formulating some general scheme of legal education such 
as I have dimly sketched, but, as I have said, without sustained 
and united action on the part of the bar any proposal of the 
kind indicated would be foredoomed to failure and, in the ab- 
sence of combinations, we can never hope to create a body de- 
serving the respect the American Bar Association commands 
throughout the States. 
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LAWYERS AND THE Trusts.—Under this title Frank Gaylord 
Cook of the Boston bar has an interesting and timely article 
in the North American Review for July last, in which he strongly 
set out the lawyers’ duty to the state. 


“If a lawyer knowingly aids the evasion or defeat of the law, 
is he not false to his oath and to his trust? A judge or juryman 
who is found guilty of such conduct is held in contempt, visited 
with punishment, and ejected from his office. Why is the lawyer 
treated with less severity, or held to a lower standard? 

“One reason is that the lawyer’s duty to the state is often de- 
ferred or overlooked in his devotion to his client, and this atti- 
tude is too often approved or encouraged, not only by the thought- 
less public, but also by his professional brethren, and even by 
the courts. It has been openly favored by distinguished judges. 
‘An advocate, in the discharge of his duty, knows but one person 
in all the world, and that person is his client. To save that 
client, by all means and expedients, and at all hazards and costs 
to other persons, is his first and only duty; and, in performing 
this duty, he must not regard the alarm, the torments, the destruc- 
tion he may bring upon others. Separating the duties of a patriof 
from those of an advocate, he must go on reckless of consequences, 
though it should be his unhappy lot to involve his country in 
confusion.’ 


“This statement, imputed to Lord Brougham, may have had 
some qualification, either in the mind of his author or in the 
circumstances under which it was uttered. But, as stated, it 
leaves an impression of the lawyer’s function which is entirely 
unwarranted in legal principle. 


“This one-sided view, that a lawyer is first an advocate, is en- 
couraged by the indulgence of the courts. If he be faithless to 
his client by withholding or misappropriating the latter’s money, 
he is likely to be disbarred. But if, as counsel for a great 
corporation, he advises or devises methods for evading the laws 
or defeating judicial process, he is not, as a rule, held to answer 
for this treachery to the state and the court.” 

He suggests that the law schools should pay more attention 
to the subject of legal ethics. 


HEARING AND See1nc.—An Irishman was being examined as to 
his knowledge of a certain shooting affair: 
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“Did you,” asked the presiding magistrate of the witness, “did 
you see the shot fired?” 

“Oi did not, sir,” responded the Celt, “but Oi heard it foired.” 

“That evidence is not satisfactory,” replied the magistrate 
sternly ; “you may step down.” 

The witness left the box. No sooner had he turned his back 
on the judge than he gave vent to a somewhat derisive laugh. En- 
raged at this contempt of court, the magistrate called the Irish- 
man back to the witness box. 

“How dare you laugh in that manner in court?” demanded 
the judge, angrily. 

“Did you see me laugh, Your Honor?” asked the Irishman. 

“No, but I distinctly heard you laugh,” came from the irate 
judge. 

“Such evidence is not satisfactory,” rejoined the Celt, quietly, 
a twinkle coming into his eye. 

Whereupon every one in court laughed, including the judge.— 
From Law Student’s Journal. 


Liperty OF THE Press IN A Nation at War.—Any proposals 
initiated by the Government of the day to curtail the liberty of 
the Press would be so foreign to native ideas of freedom as to 
most certainly make the Minister responsible for their introduc- 
tion very chary of bringing them before Parliament. On the 
other hand, our own experiences during the South African War, 
and more especially those of Japan during the recent struggle, 
have pointed to the great value to be attached to the silence of 
the Press during the development of important operations. The 
best way to secure the country’s interests in this matter, without 
raising a storm of opposition, is obviously for some of the lead- 
ers of the Press to meet together at a time when the political 
horizon betrays no gathering of war-clouds, and to discuss calmly 
amongst themselves what can be done to meet the demands of 
patriotism in such a manner as not unnecessarily to sacrifice the 
rewards of business enterprise. The meeting of this description 
recently held has followed the issue of a circular letter to the 
leading editors and newspaper proprietors. The general result 
seems to be that a small committee representing the Press will 
suggest some regulations to the Committee of Imperial Defence, 
and out of their drafts something mutually acceptable may be 
produced which can be submitted confidentially to the Press 
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leaders for approval before being publicly brought before Parlia- 
ment. Such a course of action seems that best calculated to 
facilitate the restrictions which the experience of other countries 
has amply justified. Regulations are obviously much more likely 
to be obeyed in their spirit and letter when the parties concerned 
have met together quietly to discuss their operation than if they 
were issued at some critical moment in a crude and unworkable 
form and under such circumstances as would put the Press to 
great losses. Inasmuch as the humblest paper may betray a 
secret as well as that enjoying a large circulation, it will be 
very desirable to proceed with due tact in order to win the loyal 
co-operation of all sections of the Press, and not merely of the 
individuals who conduct the great dailies—From London Law 
Times. 


Tue Jury System.—The Wilkesbarre (Pa.) Times, commenting 
upon an article in Collier’s Weekly on “Certain Aspects of Crim- 
inal Justice,” says: 

We have known cases in Luzerne county hastened to a con- 
clusion because a jury was hungry. One man was saved from 
hanging because two jurymen did not want to be locked up over 
Sunday, and yielded to a second degree murder verdict, although 
ten men for two days wanted a first degree verdict. Some minor 
cases are decided by the flip of a penny and in most damage cases 
the verdict is arrived at by each juryman putting down his esti- 
mate and then dividing the total by twelve, the product being 
the verdict turned in. Racial traits are often played upon to 
secure a “hung” jury, and so forth. 

We want not only a better class of jury commissioners, but a 
better class of jurymen, men who will regard the sanctity of their 
oath and a “true verdict give according to the evidence.” There 
should be less hypocrisy in the selection of juries and less ingenui- 
ty displayed in propounding questions to jurymen to find out 
how they stand in advance. 

This jury question, along the whole line, deserves more thought 
than has hitherto been given to it and such articles as now appear 
in Collier’s Weekly are valuable helps in creating a healthy public 
opinion on the subject. 


768 40 AMERICAN LAW REVIEW. 


A Japanese or TriaL sy Jury.—Our Japanese allies are 
endeavoring so to improve their legal system that it should earn 
the praise of Western nations. The Japanese government, early 
this year, appointed a commissioner to go on an extensive tour 
of investigation. That gentleman, Mr. R. Hayashi, a prominen: 
Japanese barrister-at-law, explained in an interview wiih a Daily 
Chronicle representative that some aspects of the administration 
of British justice have struck him most favorably; but others, 
notably trial by jury, will assuredly not form part of the recom- 
mendations which he will ultimately submit to the legislators of 
Japan. “There is far too much theory in Japan,” said Mr. Hay- 
ashi, in recording some of the conclusions at which he has arrived. 
“Our judges at home may be learned in the law, but they do 
not apply their knowledge to the principles of every-day life as 
they ought. Now your judges are excellent. They are very prac- 
tical, and they take a common-sense view of the cases they try. 
And look at their experience! We have nothing like it in Japan. 
Some of our judges are very young. They do not have any pre- 
vious training at the bar as do the judges in this country. They 
have to pass two examinations, separated by an interval of 
two years, and during that time they receive some practical 
training in their work. But really our judges should be drawn 
from the bar; and that is one of the reforms that I should 
recommend.” When the subject of trial by jury was mentioned, 
Mr. Hayashi smiled broadly. “No, it won’t do for Japan,” he 
said. “I have seen several of your juries. How easily they are 
carried away by an eloquent lawyer!” It was suggested to Mr. 
Hayashi that the jury looked at the case before them as men of 
the world. “What of the judge?” he retorted. “Surely he has 
knowledge of the world. Besides, the jury don’t know the points 
of the law, whereas, with his legal mind, the judge is able to 
appreciate the value of every piece of evidence.”—From The Law 
Student’s Helper, London. 


THE JURISPRUDENCE OF LAWLESSNESS.—Before the American Bar 
Association, at its meeting in August, the Hon. Thomas J. Kernan 
of Baton Rouge, Louisiana, attacked the so-called “unwritten 
law” which, he said, not only prevails, but flagrantly supersedes 
all statutes in many parts of the United States, in an unusually 
forceful and effective address. He dissected both the criminal 
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and the civil features of the “jurisprudence of lawlessness,” as he 
termed it, first codifying it in symmetrical form. 

He spoke of lynch law as opening wide the road to anarchy, and 
proffered examples of legal remedies for the faults of present laws 
and punishments for the crime it pretends to deter as well as 
for various other errors in legal safeguards, urging it as the first 
duty of American lawyers to discover and apply such remedies. 
His subject was “The Unwritten Law, or Lawless Rights and 
Lawful Wrongs.” He said in part: 

Do we not in America have, in reality, a jurisprudence, as it 
were, of lawlessness, as well as a jurisprudence of law? The 
more thought I have given this subject the more thoroughly con- 
vinced I have become that we have such a jurisprudence, with its 
general principles—or rules, if you object to the use of the word 
principles in such a connection—its particular exceptions, refine- 
ments and distinctions. It is a jurisprudence which has almost 
assumed the dignity and symmetry of a system. It is neither 
legislative nor judge made. It might not inaptly be styled a 
system of jury-made lawlessness, or juries’ imprudence, which 
recognizes rights that are forbidden by law, and denies rights that 
are granted by law. 

Necessarily it has no codes or text books, hence its pre-eminent 
claim to the title of “The Unwritten Law.” It is in flagrant vio- 
lation of all statutes, hence it is styled by its advocates “The 
Law Above the Statutes,” or “The Higher Law.” It has its basic 
foundation in the public opinion of the communities in which it 
prevails, and has all the certainty and sanction that constitu- 
tions or statutes could give it. 

This jurisprudence of lawlessness has both its criminal and 
its civil features. I have undertaken to formulate the system’s 
decalogue in the following 10 cardinal laws: 


Law I—Any man who commits rape upon a woman of chase char- 
acter, shall, without trial or hearing of any kind, be instantly put to 
death by his captors, or other body of respectable citizens not less than 
three in number; and they shall have the right to determine the mode 
of execution, which may be both cruel and unusual, the constitution and 
laws of the state and of the United States to the contrary notwith- 
standing. 

Law IIl.—Any man who commits adultery may be put to death with 
impunity by the injured husband, who shall have the right to deter- 
mine the mode of execution, be it ever so cowardly. 
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Law III.—Any man who seduces an innocent girl may, without a hear- 
ing, be shot, or stabbed to death by her, or any near relative of hers; 
and if deemed necessary by the slayer, such shooting, or stabbing, may 
be done in the back, or while lying in wait. 

Law IV.—Any man who traduces a virtuous woman’s character for 
chastity may be shot with impunity by her, or her husband, or any 
near relative; but the offender must first be given an opportunity to deny 
or disprove the chargé, or to retract or apologize. 

Law V.—The survivor of a fatal duel must be acquitted if the duel 
was fairly conducted according to the time-honored provisions of the 
code of honor. 

Law VI—Any man who kills eatin in a fair fight shall not be 
found guilty either of murder or manslaughter, but must be acquitted, 
even though he be the sole aggressor. 

Law VII.—The lie direct and certain other well known opprobrious 
epithets, which eonstitute moral insult, are each equal to a blow, and 
any of them justifies an assault. 

Law VIII.—In prosecution for stealing horses, cattle or hogs, the 
presumption of innocence is shifted in favor of the live stock, and the 
accused is presumed to be guilty. 

Law IX.—In all civil suits by naturai persons against sneha, 
the defendant corporation is presumed to be liable, and can establish 
want of liability only by a clear and decided preponderance of evidence. 

Law X.—In every action by employe against employer for personal 
injury, the plaintiff shall recover damages unless the defendant employer 
proves want of liability beyond a reasonable doubt; and, in all such cases, 
the measure of damages shall be the pitiful condition of the plaintiff, 
the sympathy of the jury and the ability of the employer to pay. 


These Laws in Effect. j 


All of the foregoing lawless laws are in full force and effect 
in some parts of this great and growing republic, and some of 
them in all parts of it. Wherever they are effective they are 
enforced with much greater certainty and clerity than any written 
statutes or sacred constitutions. Their existence poses a problem 
for American lawyers, the solution of which is destined to severely 
test their ability, courage and patriotism. All of them, in their 
last analysis, have their origin and source in some real or sup- 
posed failure, defect or injustice of the law; most of the lawless 
rights they establish are granted by them as the counterparts of 
the real or supposed lawful wrongs which they are meant to com- 
pensate. The slow and painful processes of the courts and the 
utter inadequacy of all legal remedy for certain crimes have 
given rise to all the rest. 

They seem to be abnormal and malignant growths upon the 
body of the law, and they must either be excised or removed 
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by constitutional treatment of the legal system itself. The indi- 
cated remedy is necessarily legal, and it is the first duty of Amer- 
ican lawyers to discover and apply the remedy. That some radical 
remedy is the crying need of the hour none can deny. When the 
punishment of crime itself becomes a crime all organized govern- 
ment is shaken to its foundation stones, and the fabric of civili- 
zation is fast tottering to its fall. It surely then behooves us, 
as the conservators of order and the preservers of civilization, 
to consider this subject most seriously and most closely. 

The first great fundamental right of every one accused of crime 
is a fair and impartial trial; and where this is denied, liberty 
dies, personal security perishes from the earth, and all human 
rights are crucified. It matters not how heinous the crime, or how 
guilty the criminal, this first great right of man must be pre- 
served. It may, it is true, sometimes prove the means of escape 
for the guilty, but it is the only protection of the innocent. 

The outrage upon the rights of the individual accused is not 
all of the evil engendered and propagated by the resort to lynch 
law, with its frequent attendant horrors of torture, mutilation 
and the stake. The wound inflicted upon the law and upon 
society is even deeper and more ghastly. The flagrant violation 
and open defiance of law involved in the practice, sets all law and 
authority at naught. It degrades the courts, debases the admin- 
istration of justice, brings judges, juries and lawyers into con- 
tempt and strikes at the very roots of all social order. 

One of the most deplorable results of such open and violent 
infractions of the law is their baleful educational influence. 
Apart from their evil influence upon the formation of the char- 
acter of the youth of the country, apart from the fact that men 
who have participated in such an execution have now stained 
their hands with human blood and will be all the more ready 
to share in other executions of the same kind, these men who have 
done this and escaped punishment, and even heard themselves 
applauded for it, are apt to think that if they have in this case 
administered justice so much better than the courts, they are able 
to do equally as well in all other cases, and that courts of justice 
are mere useless survivals of an effete and decadent civilization, 
which may as well be abolished, or, at least, entirely ignored. 
Thus the road to anarchy is opened wide, with the gaunt, grim 
figure of the red spectre grinning in the distance. 

In view of the utter fiendishness of the crime, some of us might 
be willing to waive even these potent objections to lynch law 
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if it were effective to prevent the crime, but it is not. Experience 
has clearly demonstrated that it has absolutely no deterrent effect. 


RESPONSIBILITY FOR LyNcHING.—The Charleston (S. C.) News 
and Courier talks very plainly about the responsibility for lynch- 
ings in that state. It recognizes that those which have lately 
occurred under circumstances of peculiar heinousness degrade 
the state. “The mob in South Carolina is invariably composed of 
white people, notwithstanding the fact that the state is absolutely 
under their control. They make the laws, they fill all the offices 
from Governor down to constable, they preside over the courts, 
they compose the juries, they have the whole machinery of the law 
in their undisputed keeping, and they are proving that they 
are not competent to take proper care of their own affairs. 
* * * The crimes punished by the mob were committed by 
negroes, and their race must share in the responsibility for 
them; but the larger crime against the majesty of the law 
and constituted authority lies at the door of the white peo- 
ple of the state. The admission may be dishonoring, but it 
is the cold truth.” And it admits further that nothing can be 
done to correct the evil until the white people cultivate among 
themselves and for their own sake a higher regard for the laws 
they have enacted, which they appear to be wholly unable to en- 
force. They will never do this so long as they continue to culti- 
vate the sentiment of race hostility and race exclusion from any 
share in government. If the negroes were treated with political 
fairness, and the intelligent and respectable members of the race 
were permitted to help preserve the good fame of the state, it 
would sooner come out of its evil case. The whites who favor 
good order need the re-enforcement of the colored citizens of the 
same mind. 


Conviction ror LyncHinG.—For the first time in North Caro- 
lina a man has been convicted and sentenced to fifteen years’ im- 
prisonment for taking part in a negro lynching. The finding 
of George Hall of Montgomery County guilty of this crime is a 
triumph for law and executive authority, and even more for civil- 
ization. It is evidence that Governor Glenn has been sincere in 
his condemnation of this brutal and anarchistic practice. He 
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ordered three companies of militia into Salisbury, and they did 
not carry blank cartridges in their belts, either. But that was 
less surprising than that a jury should be impanelled that would 
give the facts due weight. There are twenty-five other cases to be 
tried. The man who was convicted and given the maximum sen- 
tence prescribed by law was an ex-convict. But there are “gentle- 
men” also under indictment, and it is to be hoped that when 
they voluntarily become the associates and allies of outlaws they 
shall also be made to share the penalties that are meted out 
to outlaws. The testimony was to the effect that Hall was 
the leader of the mob, and if so it was proper that he should be 
the first to pay the wages of his crime. One who has been trained 
to violations of social order, is best fitted to give direction to 
others in the same pursuit, and to be a leader in the gratifica- 
tion of blood-lust; but this only intensifies the responsibility 
of the “gentlemen” for being thus led. Mobs are cowards, and 
a prompt exaction of the price of their excesses by the law would 
do more to check them than all the moral suasion in the country. 
—Boston Evening Transcript. 


Lapor UNION STRIKES; THE WAY THEY ARE DEALT WITH IN THB 
Souto.—A news item which appeared in one of the Birmingham, 
Ala., papers some days ago is surcharged with interesting sug- 
gestion. Convinced that it will furnish food for thought to many 
anxious people in this latitude, we reproduce it: 


“The executive board of District 20, United Mine Workers of America, 
held a meeting yesterday at the offices of the union in the Chalifoux 
building. When seen this morning the officers stated that the meeting 
was devoted to the transaction of routine business. 

“It is understood that a matter that came up for considerable dis- 
cussion was that of the miners who have been out on strike securing 
work. In an official announcement issued several days ago this strike 
was called off, and it was recommended to the striking miners that they 
secure jobs and go back to work. It is learned that some of the larger 
companies who have been the opposing parties in the miners’ fight have 
refused to give employment to the men who were concerned in the 
strike. 

“It is understeod that the miners’ union is working on a plan which 
is intended to meet this condition and which may involve the exporta- 
tion from the Birmingham district of those miners who were strikers, 
and as a consequence cannot secure jobs. The idea is that these men 
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shall be sent to other districts where the operators are not prejudiced 
against union labor and will be glad to secure the extra labor.” 


Here is a series of important and significant allegations. There 
has been a coal miners’ strike in Birmingham, or its immediate 
neighborhood. Evidently this strike was of long duration. Quite 
as evidently the demonstration was not successful. It is obvious 
that the mine owners of Birmingham went right along with their 
business, employing such labor as they thought proper and con- 
venient to employ and concerning themselves not at all with 
the men who saw fit to drop their tools and go into idleness at the 
instigation of Mr. John Mitchell’s “delegates,” “organizers” and 
“business agents”—the label varies, though the significance does 
not. 

Now it seems that Mr. Mitchell’s men have become discouraged. 
Nobody has paid the smallest attention to them. Nobody has 
asked their permission to conduct business; and, most important 
of all, everybody seems willing to let them sulk in their tents 
indefinitely. 

Of course “the strike,” as understood hereabouts, is a mighty 
poor thing without the regular accompaniments of riot, “scab” 
killing and indiscriminate violence by “sympathizers.” The his- 
tory of our strikes, however, reassures us. Looking back over che 
lush record of the past, we find that the New York and Penn- 
sylvania strike may still be depended on for “the usual trimmin’s.” 
But, strangely enough, the Alabama strike in question has run 
its course without the smallest side play of the dagger and torch. 
No “scab” has been beaten into insensibility. No innocent chil- 
dren have been driven out of the public schools. No shops and 
markets have been closed, under penalty of death, to the families 
of misguided men who think that perhaps Mr. Mitchll doesn’t 
own the world or control the destinies of its inhabitants. 

The simple truth of the matter seems to be that the wage- 
payers of Birmingham do not care three straws about Mr. 
Mitchell or his opinions, and they have made it unmistakably 
plain that if, in the pursuit of their civic, commercial and per- 
sonal aspirations, any outsider stood in the way of the procession 
it would have been money in his pocket to have “died a-bornin’.” 

As a matter of fact, we gather that our Southern fellow citizens 
manage things in a way peculiarly their own. Apparently, when 
union laborers go on a strike, of course at the instigation of some 
visiting emissary from “headquarters,” they concentrate their 
solicitudes on the emissary and waste no energy upon his dupes 
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and victims. The result is that the intruder disappears and con- 
flict is averted. The machinery of industry resumes its beneficent 
motion. Honest men who wish to work for the support of their 
families proceed without fear, secure in the protection of the law. 
Boycotts, when attempted, are met with perfectly polite but high- 
ly educational demonstration. Finally the strikers absorb the 
obvious proposition that they are at liberty to quit work at their 
discretion, but that the very hottest kind of water waits for them 
if they undertake to browbeat or intimidate non-union men who 
may see fit to fill the places they have voluntarily abandoned. 

The Birmingham strike is over. As a matter of fact it ended 
when the men withdrew, for in the whole assortment of well-paid 
officials of the “Federation” there is not one who could be hired 
at any price to go down there and make himself responsible for 
interference with the individual liberty of the Alabama citizen, 
white or black. It is pretty well understood by this time that such 
interference inevitably entails serious if not fatal consequences 
to its visible author. No one, therefor, wants to be “visible,” 
and very naturally the propaganda collapses in the absence of a 
martyr. 

Such is the Southern way of doing things. Maybe it is impet- 
uous and extravagant; but it seems to work fairly well, ac- 
cording to the ideas of the founders; and certainly the honest 
workingman at the South is glad to feel that he can sell his labor 
at his own discretion without the slightest fear of death in con- 
sequence. 


Laws In Restriction or Lasor.—The opinion handed down by 
Judge Olmstead of the New York Court of Special Sessions, in 
which two of his associates concur, to the effect that the State 
has no right to formulate laws in restriction of labor, is likely 
to arouse much interest and protest on the part of the labor or- 
ganizations. Although the test case before it was the alleged 
violation of the statute limiting the hours of labor for minors and 
women, the opinion seems to be more comprehensive than that 
in its general bearings, and unless overruled is likely to have 
a damaging effect upon the labor legislation of the country. The 
vital clause in the decision seems to be as follows: “To labor 
and employ labor are inherent and inalienable rights of our cit- 
izens, and cannot be taken away in whole or in part unless upon 
the broad ground of public good, which must be apparent, and 
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cannot be predicated upon legislative dictum.” It is doubtless 
for the public good that the hours of women’s work shall not 
be unduly protracted. As the Court said, a woman who has put 
in a stipulated day’s employment may go to her home and work 
any number of hours more without any interference by 
the law. That, however, is her own affair. The pur- 
pose of the statute is to protect her against greedy and 
exacting employers. The attorney general of New York proposes 
to carry the matter to the United States Supreme Court, and 
perhaps that is the best disposition to make of it. It would 
be rather unsettling to have a conflicting array of opinions upon 
this question, so fundamental to the determination of a labor day, 
in the several States, and the only way to avoid this is to apply 
to the highest source of judicial authority. 


PROFESSIONAL FrEs IN ENGLAND.—When a young man deter- 
mines to become a barrister and enters his name at one of the 
inns of court in London or Dublin he has to pay to the govern- 
ment a fee of £25. And when he is a full-fledged English or 
Irish barrister or a Scotch advocate he has to fork out a further 
sum of £50. 


Should he desire to become a solicitor he is fined even more 
heavily. When he becomes an apprentice his fee to the govern- 
ment is £80, and his yearly duty when he begins practice is, for 
the first three years, £3 in the country and £4 10s. in London or 
Dublin and after the third year £6 and £9 respectively. So that 
a solicitor practicing forty years in London will have paid the 
‘government over £400. 


A law agent (Scotland) pays £60 at commencement of study 
and £55 or £85 on beginning practice in the sheriff’s court or 
court of session. 


If you want to change your surname of your own free will 
the government charges you only £10, but if you do it under the 
direction of some deceased benefactor it costs you £50. 

Bishops pay £30 for permission to be elected and £30 more 
for the royal assent to their election, and the fees paid on re- 
ceiving letters patent are: By a baronet, £100; a baron, £150; 
a viscount, £200; an earl, £250; a marquis, £300, and a duke, £350. 
—London Express. 
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A Non-Partisan Jupiciary.—The citizens of New York are as- 
sured of an opportunity to vote for a non-partisan judiciary ticket 
at the coming election; inasmuch as the signatures of more 
than two thousand members of the bar had a week or two ago 
been obtained for the nomination, and the canvass is to be con- 
tinued up to the time of filing the lists. It is declared to be “the 
purpose of the judiciary nominators to emancipate the judiciary 
of New York from all political and personal obligations.” This 
independent movement deserves success. Judicial positions 
should not be the spoil of politics. The men best qualified for 
service upon the bench should be chosen without natal to their 
politcal association. 


We are glad to learn that a strong feeling in on of non- 
partisan nominations for the bench prevails in some other States. 
In California the Democratic convention recently nominated for 
re-election a Republican on its ticket for the Court of Appeals 
for Southern California. Our friend Judge George H. Smith 
of Los Angeles, who seven years ago went upon the Supreme 
Court Commission, and later was transferred to the District 
Court of Appeal, was also nominated for re-election to that bench, 
and we do not see how the electors can fail to keep him on the 
bench so long as he is willing to serve. Judge Smith is a man 
highly distinguished throughout the country and beyond. For 
twenty years and more he has been a frequent contributor to 
this Revirw, and his articles have been remarkable for their 
great learning and profound analytic reasoning. Not long ago 
we noticed that the London Law Times, the leading law journal 
of England, showed its appreciation of the value of his articles, 
by reprinting from this Review a long article on Real Property 
Law. Mr. Smith’s writings are all distinguished for originality 
of thought. The titles of his works show that he deals with the 
most difficult and profound subjects. Such are the following: 

Elements of Right and of Law; 

A Critical History of Modern English Literature; 

Theory of the State; 

Logic, or the Analytic of Explicit Reasoning. 

The voters of California irrespective of party should unite 
in retaining upon the bench a man who has rendered faithful 
service, and who by his recognized achievements has done honor 
to his State. 
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NOTES ON RECENT DECISIONS. 


A Sate Unper A Power IN A MorTGAGE WILL NOT BE RESTRAIN- 
ED ON THE GROUND THAT NO PAYMENTS ON THE BOND AND Mort- 
GAGE HAD BEEN MApe WITHIN Twenty Years.—Chief Justice 
Cullen delivering the opinion of the Court of Appeals of New 
York said in part: 

“The controversy is, therefore, further narrowed to this ques- 
tion: Did the attempt of the defendant to sell and the effect of 
such a sale, if had, entitle the plaintiffs to relief against the sale 
which would have been denied against the mortgage itself? 

In support of the affirmative of this proposition it is urged that 
under this statute the effect of a sale is the same as that of a de- 
cree of foreclosure in a court of equity, and the question is then 
asked : “Is it possible that a landowner can be deprived of his land 
by an attack out of court which has the same effect as an attack 
in court, with no opportuunity to defend himself?” To this 
(assuming that the sale will cut off every defense, which it will 
not if notice of the defense is given at the time and place of sale) 
I answer “Yes,” and assert that the exact question has been de- 
termined in this state nearly a century ago. At the time of the 
decision to which I refer the statute law was substantially the 
same as at present,’ enacting that the sale should have “the like 
effect as if any of the said mortgages had been foreclosed in the 
court of chancery by a decree against all parties in interest.” At 
that time, as at present, the law declared usurious securities void. 
At the same time the courts had also held that at a sale under a 
usurious mortgage a purchaser without notice would acquire a 
good title. * * * There is in the case of a mortgage contain- 
ing a power of sale a third remedy open to the creditor, a sale 
under the power. It is unnecessary to determine whether the ex- 
ercise of that power is barred by the lapse of time or not. If 
it is not then the defendant had the undoubted right to pursue 
it and was very wise in so doing, just as wise as the plaintiff was 
in the Hulbert Case in not suing on the note, where he would 
have been beaten, but in bringing an action to foreclose the mort- 


1 House v. Carr, 78 N. E. 171 (N. 71 Rev. Laws 1813, p. 375, c. 32, 
Y., June 19, 1906). Vann, Haight, § 14. 
and Werner, JJ., dissenting. 
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gage. But assuming that the statute of limitations bars the right 
to exercise the power of sale, and further assuming that the plain- 
tiffs could not set up that bar in answer to a title acquired by a 
sale under the barred power (which I deny), and, therefore, is in 
the unfortunate (?) position of being compelled to seek relief 
in a court of equity, nevertheless the court will require them, as 
a condition of relief, to do equity and pay the debt which they 
do not deny they owe. For, as Judge Earl has said, the statute 
does not discharge or pay the debt; the debt and obligation to pay 
the same remain and the arbitrary bar of the statute alone stands 
in the way of the creditor seeking to compel payment. * * * 
Nor is the position in which the plaintiffs are placed anomalous. 
A pledgee may retain or sell the pledge, though the debt to secure 
which the pledge was given is outlawed.” This is not on the theory 
that by lapse of time title has vested in the pledgee, for the law 
is otherwise,“ but because the statute bars merely the remedy by 
action. Doubtless from lapse of time the court might find that a 
mortgage had been paid, though there was no direct evidence of 
payment.’ But to the statement already made that there is no such 
claim in the pleadings or in the findings, I may add that no such 
question is presented by the evidence. So far from proving any 
payment or anything that might lead the court to believe that pay- 
ment had been made, the plaintiffs took pains to show affirmatively 
that nothing had been paid on the mortgage. They proved by 
witnesses, relatives of the plaintiffs, that Mrs. Gilbert, the de- 
fendant’s intestate, had on several occasions shown them the 
bond and mortgage and stated her belief that they had become 
outlawed, and that her attorney had advised her to that effect. 
There is, therefore, no equity in the plaintiff’s claim, and we can 
indulge in no speculation or surmise that were it not for the lapse 
of time and the death of all the parties actual payment might be 
proved. If the plaintiffs have any such proof, however, that may 
be given upon a new trial under an amendment.to the complaint. 


Morteacees’ Duties IN Exercistnc Power or Saup."—(1) A 
mortgagee after demand and default in payment agreed not to 


* Jones v. Merchants’ Bank of Al- 5 Bean v. Tonnele, 94 N. Y. 381, 
bany, 6 Rob. 162; Jones on Pledges, 46 Am. Rep. 153; Matter of Neilley, 
§ 582. 95 N. Y. 382. 

* Jones on Pledges, § 581. * Barns v. Q. N. B. (3 C. L. R.). 
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take advantage of the demand and default by an exercise of his 
_ power of sale until a certain time. But after a violent quarrel 
with the mortgagor, the mortgagee without fresh notice sold up 
the mortgaged properties for the amount of the debt. Upon evi- 
dence that the sale did not nearly realize the true value, and that 
the auction was only advertised for a week and the reserve price 
disclosed to the bidders, the jury found that the sale was not made 
bona fide, but recklessly and without due regard for the interests 
of the mortgagor; and gave a verdict for the difference between 
the true value and the auction price. On appeal from the Full 
Court of Queensland reversing the verdict—Held, by the High 
Court—There was ample evidence to justify the verdict of the 
jury upon the facts, which were peculiarly within the knowledge 
of the jury. The argument that the principle would leave mort- 
gagees realizing under their powers of sale at the mercy of juries, 
did not apply to the present facts. 

(2) The demand for payment referred only to one mortgage, 
which comprised only one property out of several. Held—This 
was not an insufficient notice; it need only identify the debt of 
which payment is demanded, so long as it is not otherwise mis- 
leading. 

(3) The duty of the mortgagee toward the mortgagor in exer- 
cising his power of sale, is to realize his security in good faith, 
and with reasonable precautions to obtain a proper price. He 
must not recklessly deal with the property in such a manner that 
the interests of the mortgagor are sacrificed. The principle of 
Duke of Portland y. Topham,’ regarding powers of appointment, 
applies in the exercise of powers of sale; they must be exercised 
honestly for the purposes of the power, not for the purpose of 
carrying out some sinister object, i. e., beyond the purpose and 
intent of the power. 

(4) The mortgagee promised the mortgagor not to sell for a 
certain time; in reliance on this promise the mortgagor took no 
further steps for some time, but was sold up suddenly. Held— 
If the mortgagor was thereby induced to abstain from taking 
steps to save the property from the consequences of default, that 
was sufficient consideration to support the agreement to waive 
the exercise of the power of sale, even though default has oc- 
curred after a notice of demand for payment. Apart from 
waiver and consideration, the mortgagee may by his conduct in 
negotiations with the mortgagor, after default upon demand, 


‘11H. C. 32. 


a 


NOTES OF RECENT DECISIONS. 781 


estop himself from alleging that the demand was ever made; in 
such a case a fresh demand, upon which default occurs, is neces- 
sary. 


CuatreL Morteaces: Save or Stock at Retait.—aA provision 
in a mortgage of a stock of merchandise kept for retail trade, that 
until condition broken the mortgagor shall remain in pos- 
session and make sales from the stock in the ordinary course of 
retail trade, does not as a matter of law render the mortgage void 
as against a subsequent attaching or execution creditor, but is a 
fact to be considered in connection with other evidence bearing 
on the question of fraud.’ 

Mr. Justice Abbott, delivering the opinion of the Supreme Court 
of New Mexico, said in part: 

This question is one on which the courts of last resort in this 
country are hopelessly divided, and there are accordingly deci- 
sions by courts of the highest standing on each side. It would 
be useless for us to attempt to reconcile the conflicting decisions 
on the subject. We cannot hope to do more than adopt, for this 
jurisdiction, that view of the law which is best supported by 
reason. The appellant insists that the question has already been 
settled for this court. 


But, even if it be granted that the rule of law contended for by 
the appellant was distinctly adopted in the two cases named, we 
think it has been so far worn away by the current of later de- 
cisions as to leave little if any more than that such a provision 
as the one in question is admissible as evidence of fraud, to be 
considered in connection with all the other evidence bearing on 
that point. To hold that such a provision of itself renders void 
the mortgage in which it occurs, no matter how fair and ample 
the consideration may have been, would be to declare in effect 
that a stock of merchandise intended for retail trade cannot be 
used as security for a loan, or for the purpose of necessary addi- 
tions to it, except by first making an end of the sale for which 
the owner alone obtained it, and on which its value chiefly de- 
pends. It is true that such a provision as we are considering 
may be and often is made the covér of fraud; but, on the oiher 
hand, it may be used in perfect good faith, and with beneficial 


8 First Nat. Bank of Roswell v. June 29, 1906). 
Stewart, 86 Pac. Rep. 622 (N. M., 
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results to all concerned. “The fact that fraudulent relations are 
possible is hardly a sufficient reason for denouncing relations 
which are not fraudulent. So, if the question were open, or a 
new one, unaffected by any settled law of the state, we incline to 
the opinion that the question is not one of law, but one of fact 
and good faith * * * and that the decision of the Supreme 
Court of Iowa rests on sound principles.” Brewer, J., in Ethe- 
ridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171. 
This case is approved in Huntley v. Kingman, 152 U. 8. 527, 535, 
14 Sup. Ct. 688, 38 L. Ed. 540. These cases, with Gay v. Bidwell, 
7 Mich. 519, Clark v. Hyman, 55 Iowa, 14, 7 N. W. 386, 39 Am. 
Rep. 160, and numerous others which might be cited, well sup- 
port the conclusion stated in Jones on Chattel Mortgages, p. 435, 
§ 425: “That the doctrine of absolute fraud arising in a mort- 
gage of merchandise, from the mortgagor’s retaining possession 
with the power of disposal in the usual course of trade, is not 
supported by any preponderance of authority that it is contrary 
to sound principles of jurisprudence, * * * that the qualifi- 
cations of the doctrine made by leading courts have in a large 
measure destroyed its force, and are indicative that these courts 
themselves wish to be rid of the whole of it.” 


Monopoty: ConTRACT THAT PURCHASER SHALL NOT SELL THE 
Goops oF ANy OTHER Prrson.—A contract that the purchaser 
shall sell the goods of the seller and shall not sell the goods of 
any other person, is within the inhibition of Rev. Laws, c. 56, $1, 
providing that a person, firm, corporation, or association of per- 
sons doing business in Massachusetts shall not make it a condi- 
tion of the sale of goods, wares, or merchandise that the pur- 
chaser shall not sell or deal in the goods, wares or merchandise 
of any other person, firm, corporation or association or persons, 
but that the provisions of the section shall not prohibit the 
appointment of agents or sole agents for the sale of, nor the 
making of contracts for the exclusive sale of, goods, wares, or 
merchandise.’ 

Chief Justice Knowlton, delivering the opinion of the Supreme 
Judicial Court of Massachusétts, said in part: 

It becomes necessary to look somewhat critically at the statute 
before us, to discover its effect upon the rights of contracting par- 


® Commonwealth v. Strauss, 78 N. E. Rep. 136 (Mass., May 17, 1906). 
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ties, and the purpose of the Legislature in enacting it. In the sale 
of goods to be resold it forbids one kind of contract which might 
be made in competition with other sellers of similar goods. It 
leaves open every other kind of contract. We may infer that the 
Legislature was providing for cases in which this particular kind 
of contract would be unfair competition as against weaker deal- 
ers, and would be injurious to the public as tending to crush 
ordinary competitors, and thus create a monopoly, from which 
the community as consumers would ultimately suffer. If, at the 
time of the enactment of this statute, there were dangers of this 
kind confronting the people of the commonwealth, and if this 
prohibition is a reasonable way of averting such dangers, we find 
justification in the legislation, unless it involves a serious injury 
to those who are restrained by it. It permits every kind of con- 
tract of sale but one. It does not prohibit the appointment of 
agents, or sole agents, for the sale of property. It allows contracts 
for the exclusive sale of goods, wares or merchandise. The con- 
tracts that it forbids are only those which, in ordinary competi- 
tion among equals, no one would have any interest or desire to 
make. As a rule, it is only a person or corporation that is in- 
trenched in a position of power that can afford to say to a retailer 
or jobber, “I will not let you have my goods unless you will agree 
to sell none furnished by others.” One who controls the sources 
of supply of goods, which are in such demand that a dealer cannot 
afford to be without them, can safely say to a purchaser “You 
must give me all your trade if you want to sell any of my goods.” 
In that way he may be able to obtain a complete monopoly of the 
trade in goods such as he supplies. * * * The question is 
whether, at the time of the passage of the statute, there were con- 
ditions actually existing or reasonably anticipated which called 
for such legislative intervention in the interest of the general pub- 
lic. We are of the opinion that there were, and that, in a broad 
and liberal sense of the words, this statute was enacted in the 
interest of the public health and the public safety, if not of the 
public morals. Certainly the purpose of the Legislature was to 
promote the general welfare of the public. We cannot say that 
- this legislative action was not a legitimate exercise of the police 
power. Its invasion of the general right to make contracts is so 
slight, and in a field so remote from ordinary mercantile transac- 
tions, that there is little ground of objection on that score. The 
abuse at which the statute is aimed, while not practiced by many 
persons, is real and widely pervasive. * * * 
The defendant contends that the statute is invalid as an inter- 
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ference with interstate commerce, in contravention of article 1, 
§ 8, of the Constitution of the United States. The decisions of 
the Supreme Court of the United States which deal with the 
police power in its relation to the constitutional provision for 
the regulation of interstate commerce are numerous. As we un- 
derstand them, the questions of difficulty in the present case are 
substantially the same, under this clause of the Constitution, as 
under that which we have already considered. This statute does 
not attempt directly to regulate interstate commerce, or to deal 
with it in any way. Indirectly it affects it in those cases where 
contracts are made for the sale and transportation of property in 
another state to a purchaser in this state. The statute does not 
purport to tax interstate commerce, or directly to impose any 
burden upon it. If it did, it would be unconstitutional.” 

If this statute can fairly be called an exercise of the police pow- 
er upon a subject in regard to which the states have a right to 
legislate, the fact that it puts a limitation on what would other- 
wise be interstate commerce does not render it invalid. That it 
is a legitimate exercise of the police power we have endeavored 
to show upon the other branch of the case. If we have been suc- 
cessful in our endeavor, this objection of the defendant is not 
well founded. 


The enactment of the federal anti-trust law, so called,” does not 
affect the validity of the statute. That law deals only with con- 
tracts which affect interstate or foreign commerce by way of re- 
straint of trade or the creation of a monopoly, and it does not 
touch contracts which affect interstate commerce only indirectly. 


Lertine A House tn A Dancerous Conpition.—It is, no doubt, 
a matter for regret that the House of Lords have not seen their 
way to abrogate the old rule that there is, fraud apart, nothing 
to prevent a landlord from letting a house in a ruinous or dan- 
gerous condition. The dismissal of the appeal in Cavalier v. 
Pope” seems to have given the coup de grace to the much-criti- 
cised dictum of Mr. (afterwards Lord) Justice Lopes in Nelson v. 


2% Robbins v. Shelby County Tax- Sup. Ct. 829, 38 L. Ed. 719. 
ing District, 120 U. S. 489, 493, 7 ™ Act July 2, 1890, c. 647, 26 Stat. 
Sup. Ct. 592, 30 L. Ed. 694; Bren- 209 (U. S. Comp. St. 1901, p. 3200). 
nan v. Titusville, 153 U. S. 289, 14 12 22d June. 
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Liverpool Brewery Company.” That case has been very generally 
cited in the text books as an authority for the proposition that, 
where a landlord contracts with his tenant to do the repairs, he 
may be liable to a stranger for an injury caused through the 
demised premises being in a defective condition. That dictum 
was in Cavalier v. Pope thought to be inconsistent with the deci- 
sion in Lane v. Cox,“ to which Lord Justice Loper was also a 
party. We confess we do not quite see that it was so inconsistent. 
Lane v. Cox decided that a landlord, being under no legal liabil- 
ity to repair, was not liable for an injury to a stranger; but is 
not that consistent with the view that where he is under a legal 
liability—as by contract with the tenant—if the latter, as the 
ostensible owner or possessor, is sued by a stranger, he can shift 
his liability on to his landlord as the person who has made himself 
ultimately responsible for the repairs? In such a case it has, 
indeed, been considered that, to avoid circuity of litigation, the 
landlord might be made directly responsible to the injured strang- 
er, and we do not see what objection there is to such a principle 
of liability. However, the Law Lords have perpetuated the old 
rule, which, in these days of advanced public health legislation, 
seems to be strangely out of date. The law must now, we take 
it, be considered to be settled that unless a stranger to the con- 
tract of tenancy can sue as one of the public on the ground of 
public nuisance or danger, or as one to whom the landlord is un- 
der some special duty to prevent from injury being caused by the 
state of the premises—e. g., an adjoining owner—he has no right 
to compensation for injuries received through the defective con- 
dition of the demised premises.—From London Law Times. 


LipeL: Worps tn Foreign Lancuace.—Where libelous words 
were written in a foreign language, the declaration should set 
out the words in that language, together with a translation 
thereof. 

The burden was on the plaintiff to prove that the translation of 
the foreign words set out in the declaration was correct.” 


*® 1877, 2 C. P. Div. 311. * Romans v. De Vito, 78 N. E. 


“76 L. T. Rep. 135; (1897) 1 Q. Rep. 105 (Mass., May 15, 1906). 
B. 415. 
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Mr. Justice Lathrop, delivering the opinion of the Supreme 
Judicial Court of Massachusetts, said in part: During the trial 
it appeared that the words spoken were in the Italian language, 
and the counsel for the plaintiff stated that the alleged slander- 
ous words had been spoken in Italian, and that he did nof con- 
tend that they were spoken in English. The judge then suggest- 
ed that, if that were so, there was a variance between the alle- 
gations and the proof. The plaintiff asked for leave to amend 
by setting forth the words spoken in Italian, and the judge in- 
timating that such amendment would be permitted, the trial pro- 
ceeded as before through an interpreter. At the close of the evi- 
dence for the plaintiff an amended declaration was filed setting 
forth the words spoken in Italian, with their meaning in English. 
The plaintiff then rested. The counsel for the defendant then 
asked the court to rule that there was no evidence that the for- 
eign words set forth in the amended declaration were spoken by 
the defendant, and, further, that there was no evidence as to 
the meaning of such foreign words, and requested the judge to 
rule that the action could not be maintained. The judge so ruled. 
A verdict was accordingly returned for the defendant; and the 
case is before us on the plaintiff’s exception to this ruling. Ex- 
ceptions sustained. 


DaMaces In Lipet Actions.—Theoretically the damages which 
a jury award in an action for libel are intended to compensate 
the plaintiff for the injury done to his reputation, though they 
are not limited to the pecuniary loss which the plaintiff can prove 
by evidence; for the nature of the libel may be such that injury 
to the plaintiff will be presumed. As, however, the position of the 
parties, the defendant’s malice and his conduct ‘before action, 
after action, and in Court during the trial’ (to quote Lord 
Esher) may be taken into consideration, the jury may in a proper 
case award what is called ‘exemplary’ or ‘vindictive’ damages, 

and the Court of Appeals will not interfere unless the amount 
- awarded is so excessive that no reasonable jury would have given 
it. The vicissitudes of Watt v. Watt forcibly illustrate the legal 
position. At the first trial the jury gave a verdict for 5,0001., 
which the Court of Appeals reduced to 1,5001. The defendant, 
however, did not consent to judgment being entered for this 
amount, and the House of Lords held that she was entitled to 
have the damages assessed by a jury. On the second trial the jury 
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awarded 2,000/., and the defendant once more appealed against 
the amount of the damages. This time the Court of Appeals re- 
fused to interfere; they declined to say that because the jury 
had given a few hundred pounds more than the Court had said 
was a proper sum, the damages were so excessive that the verdict 
must be set aside. Actions for defamation, it may be observed, 
are not the only ones in which ‘vindictive’ damages are allowed. 
There are other cases in which injury to a plaintiff’s feelings or 
indignities inflicted upon him may be taken into account. Such 
are actions for assault, seduction, false imprisonment, breach of 
promise of marriage, and sometimes trespass. In all these cases 
verdicts for more than any pecuniary damage which the aggrieved 
party could possibly have sustained have repeatedly been upheld. 
—From London Law Journal. 


Wits: ConpiITION THAT DEVISEE SHOULD BE CHARGED WITH CER- 
TAIN Desrs.—Testatrix devised an interest in certain real estate 
to her granddaughter on the express condition that it should be 
charged with the indebtedness of the granddaughter’s father and 
brother to testatrix with interest, and directed that the payment 
of the indebtedness so charged should be made to testatrix’s ex- 
ecutor, “as a part of testatrix’s residuary estate.” Held, that 
the indebtedness under such provision did not become a part of 
testatrix’s residuary estate for the purpose of paying debts and 
administration expenses, but should only be treated as a part of 
the residue for the purpose of distribution among the persons en- 
titled to share therein, and hence such provision was valid.” 

Mr. Justice Hiscock, delivering the opinion of the Court of Ap- 
peals of New York, said in part: 

It was quite essential that the testatrix as a mere detail of ad- 
ministration should confer upon some person the power to ascer- 
tain, compute, and distribute the sums charged, upon the real es- 
tate subject to her appointment in accordance with the plan and 
amongst the persons outlined and specified by her. At the time 
of executing the will which discharged her power of appointment, 
she could not very well effectuate her theory of division by ap- 
pointing directly to the persons who were the objects of appoint- 
ment, for she could not at that time certainly know what debts 
and advances might be chargable to each one. Therefore she made 


* Monjo v. Woodhouse (N. Y., June 5, 1906). 
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the provision in question, and, interpreting it as we think we may, 
it did not contemplate that the sums charged upon the real estate 
should become a part of her residuary estate in any general and 
unlimited sense. They could not strictly become part of her resi- 
duary estate made up of her own property at the time of her 
death, and it would be illegal for her, if she could, to subject such 
proceeds to the discharge of her own debts and obligations. We 
not only are not called upon to presume any unlawful and im- 
proper intent upon her part; but, upon the contrary, she makes 
very plain her intention that the sums charged should simply 
be considered a part of and in connection with whatever residuary 
estate she might have after payment of expenses, debts and obli- 
gations for the purposes of distribution. The executor is to be 
regarded as holding such proceeds simply for the purpose of pay- 
ing them to the persons indicated in such respective amounts 
as might be determined by the directions of the testatrix, and as 
such in his hands they will not be subject to expenses of admin- 
istration or debts of the testatrix. Under this construction so 
placed by us upon the provisions of the will we do not see but 
what the method adopted by the. testatrix for dividing the real 
estate or the sums charged thereon amongst the different children 
and grandchildren will be as simple and safe as any other which 
could have been devised. 


Raitroap Companies’ LiaBitiry ror TO EMPLOYES 
THROUGH NEGLIGENCE OF FELLOW SERVANTS—AMENDMENT OF 
Statute or Iowa—Vaviprry.—Code, § 2071, in its original form, 
imposed a liability on railway corporations in favor of their em- 
ployes for injuries received through the negligence of fellow serv- 
ants regardless of any contract restricting such liability, after 
which it was amended (Acts 27th Gen. Assem. p. 33, c. 49), so 
as to provide that no contract of insurance, relief, or indemnity, 
in case of injury or death, entered into prior to the injury be- 
tween the person so injured and such corporation, or any other 
person or association, etc., should be a defense to any action 
brought under such section. Held, that the provisions of the 
amendment were germane to those of the original act, and were 
therefore properly covered by a title reciting that the amendment 
was “An act to amend Code, § 2071.’” 


* McGuire v. Chicago, B. & Q. R. ered a dissenting opinion concurred 
Co., 108 N. W. Rep. 902 (Iowa, July in by Bishop, J. 
14, 1906). Mr. Justice Ladd deliv- 
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Mr. Justice Weaver of the Supreme Court of Jowa delivered an 
elaborate opinion from which we quote: \ 

Is the statute an unwarranted interference with liberty of con- 
tract? The right of contract is not one of the rights which are 
guaranteed in express words by the Constitution, but such pro- 
tection exists as a necessary inference from the express guaranty 
of property rights. This right, like all others possessed by the in- 
dividual member of society, is held subject to such reasonable 
restrictions and regulations as may be imposed for the general 
good. The power by which these limitations are imposed upon 
the liberty of the individual is commonly called the “police pow- 
er,” which is but another name for that portion of the sovereignty 
of the state not surrendered by the terms of the national compact. 
The police power, as the term is commonly employed, may be para- 
phrased as society’s natural right of self-defense, and its defini- 
tion and limitation vary with the circumstances calling for its 
exercise. To embalm it in any fixed or rigid formula would be to 
destroy its value, for it would then be deprived of its indispensi- 
ble quality of adaptation to changing conditions, and thus defeat 
the ends it was intended to promote. Words & Phrases, vol. 6, 
p. 5424, and cases there cited. While protection of public health 
and public morals and the promotion of social order are pecul- 
iarly within its province, these are but instances of its application, 
and do not limit its sphere of action. The police power of the state 
is the power to govern men and things within the limit of its 
dominions. It comprehends all those general laws of internal 
regulations necessary to secure peace, good order, health, and 
prosperity of the people, and the regulations and protection of 
property and property rights. It adapts itself to the changing 
conditions of society, and makes it competent for the state to de- 
vise, adopt, and enforce any new regulation or restriction, not 
clearly forbidden by the Constitution, which it believes to be ex- 
pedient under the peculiar circumstances with which it is sought 
to deal. The spirit which pervades the police power is closely re- 
lated to that which is embodied in the common-law maxim, “Sic 
utere tuo alienum non ledas.” The liberty of the individual may 
always be restrained where its unregulated exercise becomes a 
source of danger or injury to the society of which that individual 
is a member. “As soon as any part of a person’s conduct affects 
prejudicially the interests of others, society has jurisdiction over 

Of course, it must be kept in mind that the police power, like 
all other powers of the state, is subordinate to the Constitution, 


790 40 AMERICAN LAW REVIEW. 


and if the legislature, under the guise of police regulation, trans- 
gress the express or clearly implied limits drawn by the Consti- 
tution, the Courts will hold the act void and of no effect. But 
this authority of the Court involves a duty of the most delicate 
and responsible character, and, as we have already said, is to be 
exercised in no doubtful case. The court is not to substitute 
its own ideas for those of the Legislature as to the propriety, wis- 
dom or justice of the statute. It must not arrogate to itself su- 
perior knowledge of the public needs, nor assume to prescribe 
remedies for public ills. Cases may, perhaps, be found where this - 
fundamental distinction has apparently been overlooked, thus af- 
fording some measure of support for the proposition advanced 
by counsel that “the validity of the statute depends upon the 
question whether it is a measure for the public good.” ‘The adop- 
tion of such a rule would be to transfer the lawmaking power 
to the judiciary and work the utter elimination of the legislative 
department as a co-ordinate branch of the government. The 
courts do not sit to revise or review legislative action, and if 
they hold an act invalid it is because the Legislature has failed to 
keep within the express or clearly implied limitations of the Con- 
stitution. A court has no right to declare an act invalid solely 
because of unjust and oppressive provisions, or because it is sup- 
posed to violate the natural, social or political rights of the citi- 
zen, unless it can be shown that such injustice is prohibited, or 
such rights guaranteed, by the Constitution. Except when the 
Constitution has imposed limits upon the legislative power, it 
must be considered practically absolute. Neither are the courts 
at liberty to declare an act void merely because in their judgment 
it is opposed to the spirit of the Constitution. They must be able 
to point out the specific provisions, expressed or clearly implied 
from what is expressed, which the act violates. 

The duty to keep within the constitutional limits of its juris- 


diction is no less binding upon the court than upon the Legis- 
lature. 


Rattroaps: CoveENANT RUNNING WITH THE Lanp.—A cov: 
enant in a contract for the sale of land to a railroad for a right 
of way, by which the railroad agreed, before taking possession 
of the land, to construct a sufficient fence along the same as a 
condition precedent, operated as a covenant running with the 
land, for the failure to perform which the railroad was liable 
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in damages to a tenant of a subsequent guarantee of the adjoin- 
ing land.” 

Mr. Justice Myers, delivering the opinion of the Appellate 
Court of Indiana, said in part: 

Appellant argues, and it is the law, that executory contracts 
to convey terminate with the execution of the deeds, and the 
rights of the parties are to be determined by the latter; “the pre- 
sumption being that the deeds give expression to the final pur- 
poses of the parties.” But, where the parties are proceeding un- 
der such executory contract containing a covenant evidently for 
the benefit of the remaining portion of the land, and no deed hav- 
ing been executed in the performance of such contract, it would 
seem to us that its provisions, under all the facts in this case, 
should and do extend to cover the damages sought to be recov- 
ered by this action. Elliott, in his work on Railroads (section 
1188) says: “Where a railway company obtains a right of way 
through a farm, and in consideration of the grant of such right 
of way, agrees to erect and maintain secure fences, it is bound 
to pay for animals killed and injured by its trains in cases where 
the animals come upon the track through the fault of the com- 
pany in failing to erect fences according to the terms of its con- 
tract. Such agreements, when recited in the condemnation pro- 
ceedings or the instrument by which the railway company ob- 
tains its right, are charges which run with the land, and are bind- 
ing upon the company, even after the land-owner has conveyed 
to subsequent grantees.” 


Owner oF House ABUTTING UPON Private Way: Duties IN 
Respect To Ir.—The owner of a house abutting upon a private 
way, which other abutting owners had the right to use in common, 
owed to all persons lawfully using the way the duty not to main- 
tain his premises in such a manner as to discharge water from the 
roof upon the way so as to cause an accumulation of ice in the 
winter, and was liable to one injured by ice so produced.” 

Chief Justice Knowlton, delivering the opinion of the Supreme 
Court of Massachusetts, said in part: 

A gutter was constructed under the eaves in front, with a con- 
ductor, which extended down from near the end of the gutter, 
on the side of the house, and emptied water on the sidewalk. The 
abutters constructed sidewalks in front of their respective prem- 


® Indianapolis Northern Traction % Cavanagh v. Block, 77 N. E. 
Co. v. Harbaugh, 78 N. E. Rep. 80 Rep. 1027 (Mass., May 17, 1906). 
(Ind., May 29, 1906). 
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ises, some of brick and others of plank. That in front of de- 
fendant’s house was a plank. All the abutters had a 
right in common to use the way, and the sidewalk was used by 
all abutters and others who had occasion to pass over the way. 

. The occupant ef one of these houses was employed to do dress- 
making for the plaintiff and the plaintiff went to the house on 
this business. She was there by invitation, and was not a mere 
licensee, if that would make any difference in a case of this pe- 
culiar kind, which we do not decide. In passing along the way 
she stood in the place of an abutter, and in using the walk she 
was in the exercise of a legal right. * * * 

There was evidence for the jury on the question whether she 
was in the exercise of due care. 

She was not upon the defendant’s premises, and there is no 
evidence that he was under any legal obligation to keep the way 
in front of his house safe and convenient for the occupants of 
other houses, or for those using the way in their right, but it was 
his duty not to use his own property in such a manner as to cre- 
ate a nuisance on the way. Watkins v. Goodall, 188 Mass. 533. 
It was his duty not to erect his house so near the way, or to con- 
struct gutters or conductors to discharge the water which ac- 
cumulated on his roof upon the way in such a manner, as to make 
a dangerous accumulation of ice in winter, which would make 
the way unsafe for travel. 

There was evidence from which the jury might have found that 
the construction of the house and the gutter and conductor were 
improper and negligent, in reference to the defendant’s duty not 
to create a nuisance upon property which belonged to others, for 
use in connection with their respective estates. The evidence 
tended to show that this conductor might be expected to ac- 
cumulate, and did accumulate, in cold weather, a great irregular 
mass of ice in that part of the way which was designed and fitted 
for travel. That there is a liability on the part of the owner, to 
one injured from such a cause, has been decided in many cases. 


XUM 
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THE ELEMENTS OF JURISPRUDENCE. By THOMAS ERSKINE — D.C. L. 
Oxford University Press, New York and London. 


We have been pleased to receive the tenth and enlarged edition of this 
world-famous book which Sir Frederick Pollock has declared to be “the 
first work of pure scientific jurisprudence which has appeared in England 
—that is, of the general science of law distinctly separated from the ethi- 
cal part of politics.” The first attempt at a systematic statement of the 
entire body of English law was made by Blackstone before the real nature 
of positive law was clearly understood and before the province of juris- 
prudence had been clearly defined. That task was first performed in an 
imperfect way by John Austin, who published his “Province of Jurispru- 
dence Determined” in 1832. Not, however, until Austin’s conclusions,— 
weakened and disfigured as they are by a lack of accurate knowledge of 
what the law then was, by an absolute ignoring of history, by entangle- 
ment with irrelevant and, to some extent, bad moral philosophy, and by 
a pedantic and repellant style——had passed through a mental crucible of 
the highest order, could it be said that the work which Hobbes so greatly 
advanced was finally systematized and completed on a strictly scientific 
basis. In 1880 Thomas Erskine Holland published his Elements of Juris- 
prudence in which the principles of the analytical school, after critical re- 
examination, have been restated under the three heads into which the sub- 
ject logically divides itself: (1) The nature of sovereign political author- 
ity; (2) the nature of positive laws enforced by a sovereign political au- 
thority; (3) the rules of human actions, called laws merely by analogy, 
not so enforced. Every state is divisible into two parts, one of which is 
sovereign, the other subject. The sovereignty of the ruling part has two 
aspects. It is “external,” as independent of all control from without; “in- 
ternal,” as paramount over all action within. Without external sovereignty 
no state is qualified for membership in the family of nations. The ques- 
tions which arise with reference to external sovereignty relate to the pro- 
portion borne by the sovereign part of the state to the subject part. “The 
primary function of constitutional law is to ascertain the political center 
of gravity of any given state. * * The sovereign part of the state, as 
thus ascertained, is omnipotent. Since it is the source of all law, its acts 
can never be illegal.” Having thus described the nature of sovereignty, he 
defines a law properly so-called to be “a general rule of external human 
action enforced by a sovereign political authority. All other rules for the 
guidance of human action are called laws merely by analogy, and any prop- 
ositions which are not rules for human action are called laws by metaphor 
only.” The rules for the guidance of human action which are within the 
domain of the moral sciences and outside of the province of jurisprudence, 
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because not enforceable by a sovereign political authority, he groups under 
“the head, “Ethic and Nomology.” Ethic is the science of those rules which 
when known are themselves adopted by the will as its objects and aims. 
This rightness of will can never be enforced by external legislation. All 
that external legislation can do is to affect the external expression of the 
will in act. The science of this office of external regulation is called “no- 
mology,” and is defined, in the words of Kant, to be “science” of the totality 
of laws for which an external legislation is possible.” This science of ex- 
ternal action is divided, according to the authority by which the rules of 
which it treats are enforced, into (1) a science of rules enforeed by an in- 
determinate authority, (2) a science of rules enforced by determinate au- 
thority. Under the first head are grouped the so-called laws of fashion, of 
honor, of morality, and of nature; under the second, rules imposed, or 
supposed to be imposed, upon mankind by God or gods, and generally 
known as divine laws. In this epoch-making work the author defines Juris- 
prudence to be the science of positive law, a science whose primary pur- 
pose it is to extract from the mass of details composing the various sys- 
tems of positive law the few basic ideas which underline them all. The re- 
lation which comparative law bears to Jurisprudence as a science is thus 
explained by the author. “Just as similarities and differences in the growth 
of different languages are collected and arranged by Comparative Philol- 
ogy, and the facts thus collected are the foundation of abstract Grammars, 
so Comparative Law collects and tabulates the legal institutions of vari- 
ous countries, and from the results thus prepared, the abstract science of 
Jurisprudence is enabled to set forth an orderly view of the ideas and 
methods which have been variously realized in actual systems.” From the 
data collected by comparative law at Rome the Roman jurists extracted the 
body of general principles known as the jus gentium, the law of the na- 
tions, which Cicero said was not one law for Rome and another law for 
Athens, one law to-day and another law to-morrow, but one eternal and im- 
mortal law for all time and for all nations as God, the Master and ruler 
of all, is one. So the jurists of to-day should, by the same process, be able 
to extract from the mass of details embodied in the several systems of 
positive law now dominant in the civilized nations, the comparatively few 
basic ideas which underlie them all. In that way a uniform conception of 
legal right may be ultimately developed like the single and typical face 
in a composite photograph to which many features have contributed their 


influence. HAnnNIS TAYLOR. 
WASHINGTON, D. C. 
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THE CONSTITUTIONAL HistorY oF NEw YORK FROM THE BEGINNING OF THE 
CoLoNIAL PERIOD TO THE YEAR 1905, SHOWING THE ORIGIN, DEVELOPMENT 
AND JUDICIAL CONSTRUCTION OF THE CONSTITUTION. By CHARLES Z. 
Lincotn, Member of the New York Constitutional Convention of 1894, 
and for six years (1895-1900) Chairman of the Statutory Revision Com- 
mission and Legal Advisor to Governors Morton, Black, and Roosevelt. 


In Five Volumes. The Lawyers’ Co-Operative Publishing Company, 
Rochester, N. Y. 1906. 


This is a remarkable book in several ways. It is seldom that even his- 
torical writers are so considerate as to give such full details, arranged ex- 
pressly to help the reader to see clearly the order of time within which 
their facts took place and their doctrines gradually developed. It is sel- 
dom that compilers who furnish copies of documents take so much pains to 
analyze and explain them with reference to the past and the present. Nor 
are there enough authors who give us such a vivid sense of the real occa- 
sions which have determined or preserved the law by showing us who 
was present, who proposed, who objected and how results were reached in 
legislatures, conventions, campaigns and general discussions concerning 
the welfare of a state. Readableness is a quality which professional stu- 
dents hardly ever expect in books that require the mass of information 
demanded by such a subject as the history of the constitutional law of a 
state. But even this quality is possessed by this work, and one feels that 
the book is distinctly modern from the signs that its author evidently had 
digested both the historical method of presentation and the scientific stand- 
ard of minute analysis before he began to write it. Consequently its very 
length is attractive and its details are alive. 

The author’s mastery of the subject and of the art of teaching—for that 
is what strikes one throughout the work—has enabled him not only to in- 
struct, but to prepare the reader for instruction; for instance, by a gen- 
eral summary of the constitutional history of New York. A more particular 
view follows of the constitutional development there in the colonial period, 
and under the first constitution and the convention of 1801, the convention 
of 1821 and the second constitution, the convention of 1846 and the third 
constitution, the convention of 1867 and the defeat of the constitution, sub- 
mitted by it to the people, the constitutional convention of 1872 and re- 
sulting amendments, the gist of the advice given by the governors of the 
state to the people from year to year, the judiciary commission of 1890, 
the convention following and the fourth constitution in 1894, of which the 
Hon. Joseph H. Choate was the chairman, he having been also a member of 
the judiciary commission of 1890, in which he was chairman of the com- 
mittee on the Supreme Court. The late James C. Carter was also a mem- 
ber of that commission. 

When the author quotes Mr. Choate there is the distinguished style 
which enlivens whatever work Mr. Choate expresses himself upon; for in- 
stance, in his introductory speech to the convention he alluded to the deli- 
cate question of extending the suffrage to women, which was then much 
agitated, as a matter requiring “respectful consideration,” and to reforms 
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in methods of legislation as needed “so that a breathing interval of at 
least one hour or one day for consideration shall be allowed to the mem- 
bers of the legislature and the people who are watching their movements 
at every step in the progress of a bill, from its introduction to its final 
passage.” Mr. Choate’s equipment as a lawyer appears in the notes on the 
debates in the convention, for instance, concerning the constitutional 
amendment, about actions for damages for death caused by negligence, he 
said he looked upon it “as a mere piece of legislation which ought not to 
have a place in this or any other constitution,” and added: “This is a 
purely artificial cause of action, not founded in reason, not founded in 
right, but simply a creature of legislative action, and in my judgment 
cought to be always subject to the control of the state which created it.” In 
the debate on representation, Mr. Choate said it was not true that “direct 
population, popular count, man for man, has ever been in this state the 
basis of representation in the legislature.” “We are a representative gov- 
ernment so far as its legislative body and the dealing out of legislative 
powers are concerned.” He said that for the great officers of the state 
and the highest court, “We vote man by man and the majority rules,” but 
this had not been and could not be the rule in electing members of the 
legislature. Representation must be by districts or counties or some other 
form of territorial division. He quoted from several state constitution 
rules respecting the ratio of representation based on population with the 
general result that large communities received less proportionate repre- 
sentation than smaller communities. 

In discussing the propriety of appropriating public funds to private 
charities, Mr. Choate said that if it were an original question he would be 
in favor of prohibiting the application of any public money to any private 
charity, but the state by the Act of 1875 had deliberately entered “upon a 
scheme of using the agency of private charities for the purpose of taking 
care of these wards of the state, the helpless children who had nobody else 
to care for them,” and nobody questioned the absolute duty to provide for 
them. He said there should be a power in the state that has never been 
exercised before, to go through those institutions at any time and refuse 
aid to any child whose parents were able to support it, or to any child who 
was being kept in the institution after reaching the age and condition when 
he ought to be in a family or in a public school. He said this policy did 
not rest on any religious or sectarian ground; “it goes to the root of the 
matter” to save a great community from having its children pauperized, 
and we can venture to say in the constitution that no dollar of public 
money shall be paid to any inmate of a private institution, especially to 
those children, except under such rules and regulations as the state board 
of charities shall create. About religious education he made this interest- 
ing remark: “The religion that a child is born in is the best for that 
child, at any rate until it can atiain the years when it can think and act 
for itself. Let every institution, parent and sect teach its own child its 
own tenets, and teach those at its own expense; but reading, writing and 
arithmetic must be provided by the public.” 
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In discussing the government of cities, Mr. Choate said there were two 
evils to be avoided. “One is the abandonment of the power of the state 
over the city, and the other is to prevent, if we can, constant, causeless, 
unchecked, undeliberate, unnotified interference with its domestic affairs.” 
Under the head of “the university” the following facts are given: In 1794 
the university had supervision of one college (Columbia), with 140 stu- 
dents, and Union college had just been incorporated. There were then 
twelve academies, seven of which had 436 students. The result of a cen- 
tury’s growth appears in these statistics for 1894: 


Colleges of arts and sciences—For men, 22, with 3,334 students; for 
women, 8, with 2,117 students; for men and women, 5, with 2,292 students. 

Professional and technical schools—Law, 7, with 1,486 students; medi- 
cine, 15, with 3,420 studeats; pharmacy, 3, with 487 students; dentistry, 3, 
with 413 students; eye and ear, 1, with 21 students; veterinary, 2, with 
233 students; theology, 12, with 669 students; pedagogy, 3, with £30 stu- 
dents; engineering, 2, with 565 students; other colleges, 13, with 8,268 
students, and so on for academies and high schools and libraries and 
common schools. 

There could hardly be a better corrective for vague, so-called “socialistic” 
or any utopian inclinations than this sober and sympathetic, but definite 
and detailed account of the gradual progress attained by the combination 
of matter-of-fact conservatism and enthusiastic radicalism which charac- 
terized the debates in the several conventions. 

In 1839 William H. Seward, then governor of New York, in his first an- 
nual message, argued in favor of dividing the power and responsibility of 
the chancellor, saying that “the very nature of the controversies which 
came before him required the collision of thought afforded by a judicial 
bench.” The apt words—“collision of thought”—remind one of Seward’s 
famous description of the slavery controversy as an “irrepressible con- 
flict.” In 1841 Governor Seward, in his message, continued his considera- 
tion of the judicial system and the necessity of its revision by constitu- 
tional amendment, saying that the Supreme Court was “oppressed with 
business” and that the common pleas “had in a great degree been deserted 
by suitors.” The author says that the “court of review” suggested in an 
amendment of that year “was doubtless the germ of the idea which found 
expression five years later in the provision in the new constitution for a 
court of appeals, and showed the tendency to confine judicial functions to 
judicial officers instead of resting the highest judicial powers in a body 
like the senate, composed largely of laymen.” 

Then questions incidental to development after early experiments are 
compared with “the difficulties that confronted the patriots.” In the his- 
tory of the first constitution of 1777 the author says “They could not even 
carry on a constitutional government in a constitutional way, but found it 
necessary <o resort to an irregular and unconstitutional convention com: 
posed of the same men as the legislature; and by the creation of the Coun- 
cil of Safety the powers of the state were delegated to a possible seven 
men. The excuse given for this action was that it was impossible, or im- 


798 40 AMERICAN LAW REVIEW. 


practicable, to keep a quorum of the members of the legislature together.” 
Notwithstanding modern controversies about the limits of the powers of 
the executive, legislative and judicial departments, it makes one take a 
breath of relief to read about the executive function given in the first con- 
stitution to the legislature through “the Council of Appointment,” com- 
posed of four senators chosen annually by the assembly, and to read about 
the authority over legislation given to the higher courts through the “Coun- 
cil of Revision,” composed of the governor, the chancellor and the judges 
of the Supreme Court. 

But the author expresses warm appreciation of the men who worked for 
and under the first constitution, saying that “the simple brevity, the ‘un- 
suspecting simplicity’ of the first constitution is in striking contrast to the 
prolixity of some modern constitutions which evince a misapprehension 
of the real purpose of a written constitution, namely to state principles of 
government in general terms and not with the fluctuating detail neces- 
sarily incident to statutes intended to meet shifting conditions of society 
or administration.” 

It is interesting to note that the first and second constitutions prohib- 
ited clergymen from holding office and that the convention of 1846, by a 
vote of 77 to 33, refused to continue this prohibition after a debate in 
which one side said that clergymen were unfitted by their calling for the 
duties of legislation and administering the laws in secular offices with im- 
partiality, and the other side declared that there were many clergymen 
from whom we might learn lessons of statesmenship. 

The convention of 1821 had swept away property qualifications from 
white voters, leaving persons of color to be residents three years and to 
possess a freehold worth $250. 

The author refers to the case of De Peyster vs. Michael (1852), 6 N. Y. 
467, as holding that the statutes of 1779 and 1787 “put an end to all feudal 
tenures between one citizen and another and substituted in their place a 
tenure between each landholder and the people in their sovereign capacity.” 

It appears that in 1846 Governor Wright was defeated for re-election be- 
cause of his vigor in suppressing disorder caused by anti-rent troubles re- 
sulting from the policy of leasehold tenures inaugurated by the Van 
Rensselaers. 

It is entertaining to read Governor Marcy’s remark in 1834—“Banks are 
now regarded as necessary establishments, but I cannot believe that they 
are required to the extent now asked for.” 

In the convention of 1846 there were forty-eight lawyers and forty-two 
farmers, the slight preponderance of lawyers perhaps resulting from the 
acknowledged necessity of reorganizing the judicial system of the state. 

It is interesting to find the conservative Charles O’Conor, who, if we are 
not mistaken, was a Roman Catholic, opposing an amendment giving to 
married women control over their separate property. He went so far as to 
say that “husband and wife would be armed against each other to the utter 
debasement of that sentiment which they should entertain towards each 
other and to the subversion of the felicity of the married state.” Mr. Mor- 
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ris conclusively replied with a reference to “this precaution against the 
profligacy of the husband.” 

In the debate on agricultural leases and other tenures, Mr. Simmons re- 
marked that he “could tell a man from a feudal region by the very expres- 
sion of his countenance.” The Code of Procedure of 1848 was a result of a 
vote in the convention of 1846 in which sixty voted for codification and 
forty-five voted against it. 

The new constitution of 1846 was approved by 221,528 against 92,436 
votes. But the section granting equal suffrage to colored persons was re- 
jected by nearly the same vote—85,306 to 223,834. Mr. O’Conor, Mr. Stow 
and four others voted against this constitution. 

In the convention of 1867 William M. Evarts, in the discussion concern- 
ing terms for judges remaining on the bench, said that “by a less durable 
tenure than for good behavior without any just compensation for what is 
sacrificed, you lose the great part of the essential ideas of commanding the 
best men and at the best age for the public service. You thus lose all that 
makes up the difference between a judge standing above all embarrass- 
ments and a judge who is left undefended by your institutions against 
the operations of the ordinary influences that betray the frailty of human 
nature.” 

Joshua M. Van Cott, arguing on the same side, said: By whatever meth- 
od a judge is placed on the bench, “have him there to ripen by experience, 
to enlarge by learning, to be utterly independent of everything which can 
approach and improperly influence the mind of a judge.” The author is of 
the opinion that the practical operation of the fourteen-year tenure has 
produced substantially the results that would have come from a tenure 
during good behavior. 

In that connection, Horace Greeley was chairman of the committee ‘on 
right of suffrage and the qualifications to hold office.” He said substan- 
tially as to the agitation for woman suffrage that he did not believe that 
one-tenth of the women desired the right of suffrage; that he did not wish 
them to be mixed up with men, but if they wished their views could be 
heard as the views of women, and he would be willing to commit to them 
all questions connected with the domestic relations. “I am very sure,” he 
said, “they will be heard as women, but this demand for a common right 
with men is the voice of a very few women, and the claim that they act 
for women I repudiate.” The constitution proposed by the convention of 
1867 was not accepted by the people, and the color discrimination in the 
constitution of 1846 continued, at least nominally, until January, 1875, “but 
the provision had become obsolete by the operation of the Fifteenth 
Amendment in 1870. 

It is common, in speaking of the Federal Constitution and Government 
as the General Government, but Governor Hoffman, in message of 1872, 
said that the Federal Constitution was framed by men who had already 
formed a State Government under which they had acquired experience 
which was found useful in constructing the machinery of a “Special Gov- 
ernment” intended to embrace all the States. 
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This historically correct expression might aid Europeans to understand 
the peculiarities of the relations of our Federal Government to the State 
Governments,—peculiarities which Mr. Bryce, in his American Common- 
wealth, labors so hard to explain. 

The history of canals is studied from the Colonial times until and 
since October, 1825, when the first boat passed from Buffalo to Albany 
and thence down the Hudson to New York. The book cites the inter- 
esting opinion in the case of The Robert W. Parsons, 191 U. S. 20, con- 
cerning the Erie Canal as navigable water under maritime law. 

As to the Judiciary Commission of 1890, Mr. Hornblower is reported 
to have said that “there had never been nominated by either party a 
candidate for Judge of the Court of Appeals who would not have honor- 
ably held the office.” 

Nearly a whole volume, the third, is devoted to a history of the fourth 
Constitution, that of 1894. The fourth volume contains that Constitution 
as revised in 1894, including the amendments of 1899, 1901 and 1905, 
with a digest of adjudicated cases arranged under the sections which they 
are cited to explain. 

The fifth volume contains chronological and topical tables of statutes 
held to be constitutional, and statutes held to be unconstitutional, citing 
the cases. There is also a table of cases, and a serviceable index of 
Persons, besides a general index. 

In brief, this is a wise history, in substance and form, for both law- 
yers and laymen. 

It seems to be quite appropriate that a book of such a useful character 
should be published by The Lawyers’ Co-Operative Publishing Company. 

There was a time within the memory of men who are still in harness, 


when Americans had to go to German books for instruction by example 


in the historical method of presenting the origin of ideas and the growth 
of institutions. Many a student felt the disadvantage of being obliged to 
learn his method from foreigners concerning distant countries. Now a 
citizen of the State of New York, whether learned or unlearned in the 
law, can by this book study his own State and its history, his own neigh- 
bors and their ancestors, from points of view and by modes of investi- 
gation through which men of judgment become authorities not merely in 
facts, but in their mutual relations and values. 


CHARLES E. GRINNELL. 
Boston, Mass. 


XUM 


XUM 


‘ 


ox 


| 4 
| Chale, 
XUM 


nem 


> 
- 


XUM 


Lili 

MERICAN LAW REVIEW 

| is it +} zi BA i Ai € 

HAMILTON FISH, SEC HETAR LTE. 

Ha to i d head of thie State 
irtment the onof ork to the cabinets of 
i id CODLAID i} fo: abi und states- 

, Hip in this long e i who have don redit to the 
und the nation and } vell the arduous duties de- 

ng upon them, Hamilt ish in the 

rad een il of } 
nant-Grovernor and Govern the nited 
Sens te He had apna retired j cs it 
it the close of his Senate rm, and ent th 
yeurs Kuropean trave! the war he 
? Fae 
wa a ipe ; 
eu , longing i ivist! ray 
llent tht i t 
uf ten pora ©. ith) ( i the 
{ Dena ter i Yasnburne 
‘) COP Like i and on 
“March, 1869, Go inted Secre- 
t iad ing tl entire 


Lt 
4 
7 


